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place surrounding it, to be the sanctum sanctorum. The
sanctum sanctorum encompassed the land beneath the

three domes and the entire land of the circumambulation

path.” (E.T.C.)

RTFTHH I B WG H QX I B 87537 Bl el
SY BN H & OV G WREIRTT @) STl HIET H HeH H &
XTI FieY G€T GAT H $aeT U T U 8 Oi§id NTH B
Hlev 8GRI @ W& J g1 17 (497 54)

“Hindus of the whole world have the same faith in

reference to the place of Ramjanmbhumi as the Muslim
community has in reference to Kaba. The Ramjanmbhumi
temple is only on one place in the whole world but Rama
temples are thousands in number.” (E.T.C.)

ST WIS §IEY] a7 HIaYl YT T 3D aRl IR
B q7 B H AEAT § TE WH I Yo e &/ I8 YN T
TIGIT X BT THR]IT §IT @ PBIRU R [y [T T SIS @1
gdle &1” (97 66)

“The Janmbhumi site is considered by me to be the
outer and inner part and the land surrounding it from all
four sides. All these are revered places. This entire place is
a symbol of faith and belief for me on account of being the
birthplace of Lord Rama.” (E.T.C)

1934 @ Gd H YHAGAT F 9T & ] dF P OGN b
JrE Rerfar THE BT GO Rl O §WE SARFT @RI R Gl
qictar sifaba off S9@T 9 YAl o Tl §ol gerdl Yol 3]
/A A g9l [daIv & FHIT Vb SIGTARIGAT HIoT g+]
§% off B9 T Yv 4 GFT goir ArHdl agra o @ a8 v ol
THIE W waed a1’ (957 97)

“Prior to 1934, after having darshan of

Ramchabutara, I used to have darshan of 'Garbh-grih'

(sanctum sanctorum) situated beneath the mid dome.
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Besides this, I used to have darshan of the idols existing
over the pillars and used to offer flower, Tulsi (Holy Basil)
leaves etc. over them. . . .. ... . There was a almirah
shaped structure near the western wall. People used to
offer worship articles over there and that place was also
related to 'Garbh-grih' (sanctum sanctorum).” (E.T.C)

‘R g8 VeI, Ofgl G¥ Hid ¥Edl & IW THIE T& wEl
T & o W UY &qar 1391y §ae §laT & 99 WIT @l
THIE BEd &/ (U7 134)

“Every such place, where idols exist, is not called
'Garbh-grih' (sanctum sanctorum). The place of descension
of a particular God, is called the 'Garbh-grih' (sanctum
sanctorum).” (E.T.C)

OPW-5, Ramnath Mishra alias Banarasi Panda

“fagrfead waT @ i ave @ gREAT Bidt & uYgel dicE

R TXF | (95T 42)

“Three types of circumambulation are performed at

the disputed structure, the first one being ‘14 kosi’
(circumambulation of 14 kosas), the second one being ‘5
kosi’ (circumambulation of 5 kosas) and the third one
being the inner circumambulation, that is, round the
disputed structure.”(E.T.C.)
“HT 1932 ¥ 1970 TF H NG 9T BT [qa1cT ¥IT G
STTIT el T G 1932 ¥ 1970 @& H AT Pl dAbv qgl qof
BRI I T, §HITY WREN] N GY QAT o, SN H FTd Yol
BT, 9T BT SN G GO § SIIGT €97 &l o7/
(45T 44)

“From 1932 to 1970, I used to go to have darshan at
the disputed structure. From 1932 to 1970 I used to take

along pilgrims to that place for darshan; hence, I used to
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see things cursorily and used to pay more attention to
arranging Pooja and darshan for them and to taking
‘Dakshina’ (gift for religious services)." (E.T.C)

g a1l FGAY UX GO Heal o Y [P} el HIUE T d1Ev
SISl & g9 el o7 3V [V Sav @ 3N Hiar vaIs @ g9
YA ST o7/ d87 WHidr ¥Hs W B H FaNl wied ¥ [Awe
ST o, 3IIR @I qrT 3EY Al §IY | qIEY el S o, o
wraT g &I oft (45T 45)

"Inside the disputed structure I used to have darshan
at three places, I used to have darshan first at the left
Chabutra, then at the domed ‘Garbh-Grih’ (sanctum
sanctorum) through the outer grill and then at Sita Rasoi in
the north. I sometimes came out of Sita Rasoi from the
northern gate and sometimes returned to the eastern gate

to go out through it, particularly when there were sizeable

crowds.” (E.T.C.)

"G BT JAAl Bl BT FTH YH B Yoll § GOT BT
1" (47 78)

“I had helped said ‘Yajmans’ in worship and
darshan of Janmbhumi only.” (E.T.C)
OPW-7, Ram Surat Tiwari

T HT 1942 H AP} 15 [TFEN 1949 @ g H [arad
a7 P 3G¥ THIE H WIbY Yl GO T8l [y [Aared 497 &
THIE H FIs gidar TE off | Hiwal @ ]larR @ §ieY W & g
TwIe 3K & FST a7 v o | (497 10)

“Between 1942 to 15" December, 1949, I never had

darshan by going into the sanctum sanctorum inside the
disputed structure. There were no idols in the sanctum
sanctorum of the disputed structure. I used to offer flowers,

‘Prasad’ and other materials only from outside the grill
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wall.” (E.T.C.)

“SIRAT % TET G¥ XH O qH AfQY Rerd & S B o
GETHIT G TITHIT qral ARkTe #ed &1 (497 22)

“That very place in Ayodhya where Ramjanmbhumi
is situated, is called the so called Babri mosque by some
Muslims.” (E.T.C.)

‘G gEe el WaT H WigeE drefl dlaN @ qieY W d
PIcT GUNIGT Yol bl & T9T [T oI S Sl Bl HUTH [Har
o7 37Iv TET [eft dior @71 &9l &l fabar <o (97 71)

“From outside the grill wall in the three domed
structure, I had ‘darshan’ only of the aforesaid place and
paid obeisance to that very place. ”(E.T.C.)

OPW-16, Jagadguru Ramanandacharya Swami Ram
Bhadracharya

“oredT Yoo ¥elell # #Edl @ saedsdr T8 gt &/ v
T o ¥l H NTHIGYH, STV GTRBTETH, §&1 ARIIT
ft & o8l A8q 78 &/ TYT B S THHH FleY o7 4 i
"ET Tl 817 (497 56)

“Mahantas are not required at the eternally revered
places. Among such eternally revered places are
'Rameshwaram’, 'Jagannath', Dwarikadhaam', and 'Badri
Narayan' as well, where there are no Mahantas. There is
no Mahanta even at Mathura situated Sri Krishna Janam
Bhumi temple.”(E.T.C.)

‘UG ST Bl FId H 1528 H DY WY 1949 TP
TVRRIS]] @ SR YUY §H GAd dof 3 V& & SV I8 GvERT
GITAR GAl g aal UY SETRT &/ SUNIad URENT HT S7U
SaTeErar § SgT gl | gl SN g8 AV [G9ard @l §id &
& I8 §1q & gdorl & g S I8 AV [dvard @ §id & [ I8
gIg W gl @l SF@ Ydol 7 garg &R @I PEl [P
“gJfdfee=1 STl BT & TH GRERT €7 (957 63)
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“We have been hearing of 'Pooja- Archana' (worship
and prayer) from 1528 to 1949 on the basis of traditions
and this tradition is based on the things heard consistently.
I have heard of the aforesaid tradition from my forefathers
in my life time and it is my belief that my forefathers may
have been told this thing by their forefathers. (Himself
stated) 'Avichchhhinna Janshruti' (anything being heard
consistently) itself is called tradition.” (E.T.C.)

DW-3/9, Shri Ram Ashrey Yadav

A1 G qrel f[Aarfad ¥aq & d @ e & A IarT
N7 @ 5TH T T U feg @I HId & fegall @l I8 Arrar
g o5 ¥ 579 Y7 @7 ]9 Hed W A\ fAaar 817 (497 13)

“The Hindus so believe that Lord Rama was born
under the mid dome of the three dome disputed structure. It
is the belief of the Hindus that 'Moksha' (salvation) is
obtained by 'Darshan' (offering of prayer by sight) of
Ramjanmbhumi.” (E.T.C.)

DW-3/14 Swami Haryacharya

i dT JHEe alet M99 4 9T BNT Gsel A1l AT/ ...
HT T gHifery AT o Fifd G I8 G & & g8 g9l
AT3 W A @ g g &1 (997 25)

“Earlier I use to go for darshan to the three domed

building. ....... I had the said sight because I believe that
one can attain liberation by merely having sight of the said
place.” (E.T.C.)

SR H PaeT STA v THIE &) 3 SifaRad
AT & 3 el Afav § g T8 817 (497 107)

“In Ayodhya, the ‘Garbh-grih’ (sanctum santoram)

exists only at the Janmbhumi. Apart from this, Garbh-grih
is not found in any other temple at Ayodhya.” (E.T.C.)
1916.  As long back as in 18" century even Tieffenthaler in
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his work '"Description : Historique Et Geographique :
Del'Inde" (supra), Exhibit 133 (Suit-5) (Register 21, pages
273-289) has recognised the belief of Hindus with respect to the
place on which they continue to worship despite its being razed
as 1s evident from the following:
"The Hindus call it Bedi i.e. 'the cradle. The reason for this
is that once upon a time, here was a house where Beschan
was born in the form of Ram. . . . . Subsequently,
Aurengzebe or Babor, . . . got this place razed in order to
deny the noble people, the opportunity of practising their
superstitions. However, there still exists some superstitious
cult in some place or other. For example, in the place
where the native house of Ram existed, they go around 3
times and prostrate on the floor. . . . . "
1917.  He also recognised the celebration of the birthplace of
Rama on 24" of the month of Chaitra.
1918. In view of the above, we find force in the submissions
of the learned counsels that the plaintiffs 1 and 2 are juridical
person and considering the fact that they are being visited as a
matter of right by Hindus for Darshan and worship believing the
Place as birthplace of Lord Rama, and the idols being the image
of Supreme Being having divine powers which may cherish
their wishes, provide happiness and salvation. This faith and
belief cannot be negatived on the challenge made by those who
have no such belief or faith. How it was created, who created,
what procedure of Shastrik law was followed are not the
questions which need be gone at their instance. We find that
such faith and belief is writ large by a long standing practice of
Hindus of visiting the place for Darshan and worship.

1919. Now the question i1s what should be the procedure



2007

where an i1dol is to be sued or sue. The suit in the name of the
idol can be filed by Shebait. Similarly, idol can be made a
defendant through Shebait. In certain circumstances, however, a
suit can be allowed to be filed or defended through next friend.
1920.  The term 'next friend' has been used in Order 32 Rule 1
CPC. This brings into picture Order 32 Rule 1 CPC which reads
as under:

"l. Minor to sue by next friend.- Every suit by a minor

shall be instituted in his name by a person who in such suit

shall be called the next friend of the minor.

Explanation.- In this Order, "minor" means a person
who has not attained his majority within the meaning of
section 3 of the Indian Majority Act, 1875 (9 of 1875),
where the suit relates to any of the matters mentioned in
clauses (a) and (b) of section 2 of that Act or to any other
matter."

1921.  Meaning of the expression "a next friend" in Order 32
Rule 1 CPC came to be considered in Amar Chand Vs. Nem
Chand AIR (29) 1942 All.150 where an Hon'ble Single Judge
(Hon'ble Braund J.) observed :

"The expression "a next friend" originally denoted
the person through whom an infant acts without any
necessary reference to litigation but in modern times it has
come to assume a technical meaning of the person by
whom a minor or an infant, as the case may be, is
represented as a plaintiff in litigation. The real object of
having a next friend is that there may be somebody to
whom the defendant or the opposite party may be able to
look for costs. The next friend himself does not actually

become a party to the litigation. It is the minor who is the
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party and the next friend is a person- so to speak in the
background- who can act on the minor's behalf and to
whom the opposite party can look for costs.

1922.  The Court also considered the difference between

"guardian" and "a next friend" and said:
"As every one knows, a minor who is a defendant to a suit
is represented by a guardian ad litem. There is this
difference between a guardian ad litem and a next friend
that, whereas a guardian ad litem is constituted by an
order of the Court, a next friend automatically constitutes
himself by taking steps in the suit."

1923.  About the procedure of filing a suit under Order 32

Rule 1 C.P.C. the Court said:

"Now, O. 32, R. I provides for the manner in which a

suit is to be instituted by a minor. It says that every suit by
a minor shall be instituted in his name by a person who in
that suit shall be called his next friend. From that it is quite
clear that a person who does, in fact, institute a suit in the
name of a minor becomes his next friend and, according to
the Code, that would apparently happen at the instant a
plaint is presented on a minor's behalf."

1924. In Annapurna Devi Vs. Shiva Sundari Dasi, AIR

1945 Cal 376 a different view was taken holding that the

appointment of next friend by the Court was not necessary.

1925.  For the purpose of procedure, recourse was taken to

Order 32 CPC but not accepted by this Court in Doongarsee

Shyamji vs. Tribhuvan Das, AIR 1947 All 375 observing where

the Shebait of a temple has done something which is obviously

adverse to the interest of the institution, the Court may allow a

disinterested third party to file a suit, but such a suit must be
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filed in the interest of the foundation or the deity, as the case
may be. This proposition was expanded and enlarged by a
Division Bench of this Court in Bihari Lal Vs. Thakur Radha
Ballabh Ji and another AIR 1961 Allahabad 73 holding that
the person who has beneficial interest in the temple property can
take steps to see that the temple property is preserved to the idol
and may file a suit for that purpose as the next friend of the
deity, bringing the suit in the name of the deity himself.

1926.  This Court in Dongarsee Syamji Joshi (supra) held :

"The analogy of a deity being treated as a minor is
a very imperfect analogy and we cannot carry it far
enough to make O. 32, Civil P.C. applicable. In cases
where the sebaits of a temple have done something which is
obviously adverse to the interest of the institution it may be
that the Courts would allow a disinterested third party to
file a suit, but such suits must be filed in the interest of the
foundation or the deity, as the case may be. the cases relied
on by learned counsel where a sebait transferred property
belonging to the deity and a stranger was allowed to file a
suit as next friend can be distinguished on that ground.”
(para 8)

"The result of accepting the argument of learned
counsel would be that any person can constitute himself as
the next friend of a deity and file a suit in the name of the
deity for possession of the property by the dispossession of
a de facto sebait who may be managing the property and
looking after the deity to the satisfaction of everybody and
get hold of the property in the name of the idol till such
time as he is dispossessed again by somebody else. We are

not prepared to hold that such is the law that any third
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person can constitute himself as next friend and file a suit
and claim an absolute right to possession of the property
simply because he has filed the suit in the name of the
deity." (para 12)

"An idol, though it is a juristic person, is in charge of
its sebait who, for all practical purposes, represents it. But
there maybe cases where the right of the sebait and the
right of the idol are at conflict and in such a case it may be
that the idol may bring a suit for the vindication of its
rights through a disinterested third party as its next friend.
We do not think we can accept the contention of learned
counsel for the respondent that an idol has no right of suit
at all, though we agree with him that a suit in the name of
the idol can be filed only in the interest of the idol and not
with the object of getting hold of its property by the person
purporting to act as next friend." (para 13)

"There is really no such thing as an idol which is the
private property of an individual or a family or which
belongs to the public. According to Hindu philosophy, an
idol, when it is installed in a temple is the physical
personification of the deity and after consecration the stone
image gets its soul breathed into it. Before an idol can be
installed in a temple, the temple must be dedicated to it and
it becomes its private property. The books of ritual contain
a direction that before removing the image into the temple
the building itself should be formally given away to God for
whom it is intended. The sankalpa, or the formulae of
resolve, makes the deity himself the recipient of the gift
which, as in the case of other gifts has to be made by the

donor taking in his hands water sesamum, the sacred kush
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grass and the like. It is this ceremony which divests the
proprietorship of the temple from those who had built it
and vests it in the image which by the process of
vivification has acquired existence as a juridical
personage. A temple building, therefore, under the strict
Hindu law is the property of God and the idol and cannot
be the private property of an individual or a family or a
section the public. The property dedicated to an idol in an
ideal sense vests in the deity, though no Hindu professes to
give the property to God. He only dedicates it to the
worship of God and under the strict Hindu law the King,
who is the servant and the protector of the deity, is the
custodian of the property.” (para 15)
1927. In Sri Nitai Gour Radheshyam Vs. Harekrishna
Adhikari and others AIR 1957 Cal. 77 it was held that non-
filing of application seeking permission to prosecute a suit on
behalf of an idol as Shebait is only an irregularity and such
application if filed later on and allowed by the trial court, the
suit cannot be held to be filed wrongly or not maintainable for
this reason alone.
1928. When a suit can be filed by an idol through a next
friend was considered by a Single Judge in Angoubi Kabuini
and another Vs. Imjao Lairema and others AIR 1959
Manipur 42 wherein it was held:

"Similarly, there is no force in the contention that
such a next friend must be appointed as the next friend by
the Court before he can institute a suit on behalf of the
idol. No provision of law was shown in support of it, rather
the provisions in this respect in the Civil Procedure Code

do not make such a course necessary. It is a different
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matter that the defendants can question that suitability of
the next friend after the suit is instituted and then the Court
will have to decide that point, but that is no authority for
the proposition that a next friend must be appointed by the
Court before the suit can be instituted by him. This point
was dealt with in Sri Annapurna Debi v. Shiva Sundari,
AIR 1945 Cal 376 at some length and I am in respectful
agreement with the view taken by the learned Judge in that
case. The case reported in Kalimata Debi v. Narendra
Nath, 99 Ind Cas 917: (AIR 1927 Cal 244) which was
relied upon on the side of the petitioners also does not
support their contention. What was stated in that case was
that the Shebait alone can maintain a suit on behalf of an
idol except perhaps in a case where the Shebait has refused
to institute a suit. The observations in Sri Sri Sridhar Jew
v. Manindra K. Mitter, AIR 1941 Cal 272 were also to the
same effect, namely, that when the interests of the Shebait
are adverse to that of the idol then the idol should be
represented through a disinterested next friend. It will be
thus clear that in a case like the present one it is
permissible for a person who is not the Shebait to bring
such a suit." (Para 4)

It was contended in Bhagauti Prasad Khetan Vs.

Laxminathji Maharaj etc. AIR 1985 All. 228 that no suit

through next friend is maintainable unless an application is filed

seeking leave of the Court to sue as a next friend of the idol. The

Court found that no such procedure is prescribed in Order 32. It

also concurred with a similar view that no such application is

necessary, expressed in Ram Ratan Lal Vs. Kashi Nath
Tewari, AIR 1966 Patna 235 and Angoubi Kabuini vs. Imjao
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Lairema (supra). It is true that the two decisions of the Calcutta
High Court in Smt. Sushma Roy Vs. Atul Krishna Roy AIR
1955 Cal 624 and Iswar Radha Kanta Jew Thakur V.
Gopinath Das (supra) in which it was held that if anybody else
other than Shebait has filed suit on behalf of of the idol, he must
be appointed as next friend by the Court on filing of such an
application by him, have been dissented by this Court and it
pointed out contradictory authorities of the Calcutta High Court
in Annapurna Devi (supra).
1930.  Dealing with the right of deity to file suit, the Division
Bench of this Court in Bhagauti Prasad Khetan (supra) in para
18 and 19 of the judgment said :
“18. The third point argued by the learned counsel for the
appellants in connection with the maintainability of the suit
is that in the present case Atma Ram did not apply for leave
of the Court to sue as a next friend of the idol and as such
the suit filed by him was not maintainable. In support of
this argument he placed reliance upon Smt. Sushma Roy v.
Atul Krishna Roy, AIR 1955 Cal 624 and Iswar Radha
Kanta Jew Thakur v. Gopinath Das, AIR 1960 Cal 741. It
was held in these cases that anybody other than Shebait
suing on behalf of the idol must be appointed as next friend
by the Court on application by him to that effect. After
having carefully gone through these cases we find
ourselves unable to agree with these observations. A
glance on the judgment reported in AIR 1955 Cal 624,
shows that the decisions of Calcutta High Court are not
uniform on the appointment of the next friend by the Court.
It has been held in Annapurna Devi v. Shiva Sundari Dasi,

AIR 1945 Cal 376 that appointment of the next friend by
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the Court is not necessary. Moreover in AIR 1960 Cal 741
it was observed at page 748 that :
“A worshipper or a member of the family has no
doubt his own right to institute a suit to protect his
right to worship and for that purpose to protect the
debutter property. That is, however, a suit by the
member of the family or worshipper in his personal
capacity and not a suit by the deity. The deity has
also a right of its own to have a suit instituted by a
next friend ....Anybody can act as such next friend,
but the law requires that anybody other than Shebait
instituting the suit in the name of deity must be
appointed as such by an order of the Court.”
19. It indicates that no appointment is necessary, if the suit
is filed by a worshipper. Here Atma Ram has joined the suit
as worshipper also. Thus the maintainability of the suit
remains unaffected. Apart from this, in Ram Ratan Lal v.
Kashi Nath Tewari, AIR 1966 Pat 235 and Angoubi
Kabuini v. Imjao Lairema, AIR 1959 Manipur 42 it was
held that such an appointment is not necessary. The
Supreme Court has clearly held in Bishwanath vs. Sri
Thakur Radha Ballabhji, AIR 1967 SC 1044 that the
worshipper has an ad hoc power of representation of the
deity when the Shebait acts adversely. It follows from this
the worshipper having right to represent the deity can
represent the deity without any specific order from the
Court about his appointment. There is no definite
procedure laid down in the Civil P.C. relating to suits on
behalf of idol. The provisions of order 32 C.P.C. which

relate to minor do not specifically provide for the
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appointment of the next friend. It may also be added in this
connection that the defendants, appellants did not raise any
objection before the trial Court that Atma Ram should first
make an application for his appointment as next friend of
the deity and then the suit can proceed. Atma Ram clearly
alleged in para 1 of the plaint that he is representing the
deity as its next friend. The manner in which he was
allowed to continue the suit indicates that he should be
deemed to have been accepted as next friend of the deity.
Thus the suit cannot be held not maintainable because
Atma Ram did not make an application and was not
appointed as next friend of the idol plaintiff 1 in the trial
Court.”
1931.  As a proposition of law we are inclined to express our
respectful agreement with the above view taken in Bhagauti
Prasad Khetan (supra) and learned counsel for the parties
could not place before us any binding authority or otherwise
material to pursue us to take a different view.
1932. In Sri Thakur Kirshna Chandramajju vs.
Kanhayalal and others AIR 1961 Allahabad 206 another
Division Bench followed the view of this Court in Bihari Lal
Vs. Radha Ballabh Ji (supra) by observing in paragraph 39 of
the judgment, where the acts of the alleged Shebait are being
impugned, then the idol may sue through a next friend who has
beneficial interest in the property.
1933.  In Sri Sri Gopal Jew Vs. Baldeo Narain Singh and
others, 51 CWN 383 the question of maintainability of suit of a
deity through a person who was not a Shebait came to be
considered in detail. Initially, the suit was filed in the name of

deity alone through one Sri Rajendra as its next friend.
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Subsequently, Rajendra was also impleaded as second plaintiff.

The Court referred to general rule enunciated by James, L.J. in

Sharpe Vs. San Paulo Railway Co., L.R. 8 Ch. App. 597 at

pp.-609 and 610 (1873) observing :

.................... a person interested in an estate or trust fund
could not sue a debtor to that trust fund, merely on the
allegation that the trustee would not sue; but that if there
was any difficulty of that kind, if the trustee would not take
the proper steps to enforce the claim, the remedy of the
cestui que trust was to file his bill against the trustee for
the execution of the trust or for the realisation of the trust
fund and then to obtain the proper order for using the
trustee's name, or for obtaining a Receiver to use the
trustee's name, who would, on behalf of the whole estate,
institute the proper action, or the proper suit in this Court."

1934. Hon'ble Das J. in Gopal Jew (Supra) however,

proceeded to hold at page 390 of the judgment as under:

"In special circumstances, however, e.g., where the
trustee is unwilling or refuses to sue or has precluded
himself, by any act, omission or conduct, from suing, a
cestui que trust may himself institute the action adding as
Defendants every trustee and every other cestui que trust
as the cases cited in the notes in Halsbury's Laws of
England, 2nd Edn., Vol 33, paragraph 505 at pages 288
and 289 will show."”

............ Can it be expected, in the circumstances, that the

trustees, who perpetrated the fraud on the deity, will

themselves come forward to take proceedings to get the
consent decree set aside on the ground of their own fraud ?

It may be that in law there is nothing to prevent the
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defaulting trustees from filing a suit as Plaintiffs, but from
a practical point of view will not their presence in the
category of Plaintiffs seriously jeopardise the chances of
success of such a suit? Will it not be said that the solicitude
now shown by them for the beneficiaries including a deity
whose interest they had not thought of for all these years is
a mere pretence. One of the major beneficiaries is a deity
of whom after the death of the daughter and grand
daughter of Sreegopal the trustees and their brothers
and/or their sons will be the shebaits. Will not the trustees,
if they themselves bring a suit lay themselves open to a
double charge of fraud, fraud on the deity in the first
instance and fraud on the purchasers now? Is there no risk
of there being personally made liable for costs? The
trustees may be penitent, as both Bonwari and Madho say
or pretend they are, or they may be unrepentant sinners as
the Defendants maintain they are; but will not the
considerations mentioned above weigh with them equally
in either case? However genuinely repentant they may be,
they may yet be not willing to face the Court as Plaintiffs
for fear of being made to pay the costs or of prejudicing the
deity. They may be willing or even anxious to render
assistance to the beneficiaries, yet they may be reluctant to
figure as Plaintiffs. On the other hand, if they are
unrepentant and their sole object is to benefit themselves
they will out of policy keep themselves behind the scenes.
In either case they cannot for a moment be expected to take
proceedings in their own name. Is the deity who is one of
the beneficiaries to suffer? The law recognises the deity as

a juridical entity capable of having legal rights. If a fraud
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has been perpetrated on the deity and its right, such as is
alleged in this suit, the deity is entitled to be reinstated in
its original rights. Such reinstatement may indirectly
benefit the very persons who perpetrated the fraud on the
deity. It may be — indeed, I am strongly inclined to think it
is — that the defaulting trustees are behind this litigation
and have set up a son of one of them to file this suit for
their own ends but their evil motive or rascality cannot
effect our extinguish the deity's rights. As long as the deity
is recognised as a legal entity capable of holding
properties, its right must necessarily be recognised on its
own merits. The Court cannot ignore the deity's rights or
deny protection to the deity merely because of the
misconduct of its unmeritorious trustees or shebaits or of
the possibility of those very unmeritorious persons
indirectly reaping the benefit of such protection. The fact
that the deity may be again defrauded can be no ground for
declining to remedy the fraud that has already been
perpetrated on its rights. In my judgement, in the
exceptional circumstances of the present case and in view
of the allegations in the plaint it must be held that the
trustees are unwilling or have refused or at any rate by
their act or conduct rendered themselves incompetent to
maintain a suit for setting aside the decree in 1926 and the
beneficiaries themselves must be allowed to take legal
proceedings.

The Court held in Gopal Jew (Supra) that the suit is

maintainable but it chose to rely on Order 32 Rule 4(1) of the

Code of Civil Procedure for the said purpose.

Considering Order XXXII Rule 1 C.P.C., a Single
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Judge of Andhra Pradesh High Court in Duvvuri Papi Reddi
and others Vs. Duvvuri Rami Reddi AIR 1969 AP 362, held in
para 14:
“It must however, be remembered that Order XXXII deals
only with procedure. It does not confer on minors or
persons of unsound mind any right of any sort. Under Rule
1 of Order XXXII, every suit by a minor shall be instituted
in his name by a person who in such suit shall be called the
next friend of the minor. Where the suit is instituted without
the next friend, according to Rule 2, the defendant is
entitled to apply to have the plaint taken off the file, with
costs to be paid by the pleader or other persons by whom it
was presented. After hearing the objections, the Court is
empowered to pass such order as it thinks fit under Rule 2.
Order XXXII, Rule 1 states that along with such a suit an
application by the next friend should be filed for the
purpose of appointing him as the next friend it is
necessarily implied”
1937. Some of the judgments, which we have already
referred, show that the same were given by holding that a Deity
does not suffer any disability as it is not minor, in order to argue
that Order XXXII, Rule 1 has no application, drawing a parallel
with Section 6 of the Limitation Act. An attempt was made that
the Deity having been held not a minor for the purpose of
Section 6 of the Limitation Act and therefore for the purpose of
Order XXXII, Rule 1 C.P.C. also it cannot be treated to be a
minor and that provision will have no application.
1938.  Relying on Privy Council's decision in Damodar Das
Vs. Adhikari Lakhan Das (supra) and a Division Bench

decision of Patna High Court in Naurangi Lal Ram Charan
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Das AIR 1930 Patna 455 an attempt was made to argue that a
Hindu idol/deity cannot be included within the term "minor". In
the context of Section 6 of the Limitation Act this view was
taken by the Patna High Court in Naurangi Lal (supra), hence
it was argued that on the same principle Order 32 Rule 1 has no
application in this case and an idol cannot be allowed to be sued
through next friend treating it to be a minor but with great
respect we find that the issue is already concluded by the
decision of the Apex Court in Bishwanath vs. Sri Thakur
Radha Ballabhji (supra). We also find that the Patna High
Court referred to an earlier decision of this Court in Chitar Mal
Vs. Panchu Lal AIR 1926 All.392 and the Oudh Chief Court in
Prakash Das Vs. Janki Ballabha Saran AIR 1926 Oudh 444
holding that property can be acquired as against an idol by
adverse possession which will run from the date of the
alienation inasmuch as an idol does not suffer from any
disability under the Limitation Act and in reference thereof it
was held that the idol cannot be treated to be a 'minor' so as to
suffer a disability under Section 6 of the Limitation Act.

1939.  To the same effect is a Division Bench decision of
Orissa High Court in Radhakrishna Das Vs. Radha Ramana
Swami & others AIR (36) 1949 Orissa 1. In that case also there
was a family idol of Thakur Radharamna Swami. It belonged to
the family of Ranganath Deb Goswami whose father executed a
deed on 21* November 1909, transferring his Shebait right as
inam lands endowed for the service of the deity and the idol
itself to Mahant of the Gangamatha Math at Puri and put him in
possession of the plaintiff deity. The Government of Madras
resumed the inam grant on 4™ November 1921 on the ground it

has been alienated. Hence, the purpose of grant has failed.
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Ranganath Deb Goswami requested the Government to hand
over the net assessment of the village so that Seva Pooja of the
deity may be continued. The Mahant of Gangamatha Math at
Puri raised an objection. The Government left the parties to
establish their rights in a Civil Court and collection from village
were kept in the treasury subject to final adjudication of the title.
Ranganath Deb Goswami filed a suit against the Mahant of
Gangamatha Math at Puri praying for a declaration that the
plaintiff idol has not been removed from the Goswami Math to
Gangamatha Math, as falsely stated in the deed executed on 21*
November 1909. The suit was decided against Goswami Math
as a result whereof the inam village was re-granted to
Gantamatha Math. Thereafter, a suit was filed by zamindars of
Takkali as next friend of the idol seeking a declaration that the
retention of idol at Gangamatha Math by its Mahant is wrongful
and a continuing wrong, the idol be restored to its original place,
1.e., Goswami Math. The next frient of the idol claimed to be the
successor of the original founder of the endowment, i.e.,
Goswami Math and as such interested in the location of the idol
at proper place and claimed that it is the will of the idol to be
returned at the original place and to be worshipped thereat. The
cause of action was claimed to be a continuing one. The Trial
Court formulated several issues and with respect to the validity
of the transfer from Goswami Math to Gangamatha Math
observed that the said transfer is not illegal and cannot be
questioned by the next friend of the idol. He held the retention
not illegal and the suit was held barred by limitation. The
judgment was reversed in appeal. The High Court allowed the
appeal and restored the judgment of the Trial Court in the
background of the above facts. High Court found that there was
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no difference in the customary mode of worship in Goswami
Math and Gangamatha Math. The plea of different of customary
mode of worship was found a pure myth and unsubstantiated.
Secondly, it held that the lower Appellate Court erred in
observing that the Mahant of Goswami Math being a married
person was capable of conducting worship though the Mahant of
Gangamatha Math, Sanyasi, could not have been capable
thereof. The Court observed that this finding is erroneous and
the lower Appellate Court has proceeded on some unfortunate
confusion between an "ascetic" and a 'Sanyasi. The aforesaid
words have been explained by the Court as under:
"There has been an unfortunate confusion in the
lower Courts between an "ascetic" and a 'Sanyasi." The
only difference that I can find between defendants I and 2
is that the former is a perpetual Brahmachari or Virakta of
the Vaishnab sect while the latter is a Gruhi or married
man. Both worship deities, both perform the annual
ceremonies of their Gurus or ancestors, and also perform
other Vaidio Karmas. Sanyasi should have no Gods or
temple. Their only vocation is the contemplation of the
absolute truth and not the worship of any God. A
Brahmachari or student, according to Golap Chandra
Sarkar is of two descriptions, namely, Upakarvana or
ordinary student and Naishtika or life long student. The
former became a house-holder in due course, while the
latter was a student for life, devoted to the study of science
and theology, felt no inclination for marriage, did not like
to become a house-holder, and chose to life, as a perpetual
student, the austere life of celibacy. There are persons

belonging to certain religious sects of modern origin such
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as the Vaishnabs that do in some respect resemble lifelong
students and itinerant ascetics. They are connected with the
well-known Maths or Mahants.... Most of the Vaishnabite
Maths of Bengal, Bihar and Orissa were founded by
Bengalee Brahmins and Kayasthas who were the disciples
and followers of Chaitanya and they were not merely
founded by celibates but by house-holders. The three
Peabhus who are the chief spiritual preceptors or masters
of this order are Obaitanya, who is believed to be the
incarnation of Lord Krishna, Adwaitanand and Nityanand.
Adwaitanand's descendants residing at Santipur are now
chief spiritual preceptors along with the male and female
descendants of Nityananda. Besides these three Prabhus,
the Vaishnabs of this order acknowledge six Goaains as
their original and chief teachers and founders, in some
instances of the families now existing, to whom as well as
to the Gokulashta Gosains, hereditary veneration is due.
These six are Rupa, Sanatan, Jeeva, Raghunath Bhat,
Baghunath Das, and Gopal Bhat. They appear to have
settled at Brundaban and Mathura. The post of spiritual
Guide is not confined only to the Brahmins: some of the
well-known Gosains' belong to the Vaidya caste.
Chaitanya, the founder of these cults, nominated
Adwaitacharya or Adwaitanand and Nityanand to preside
over the Bengal Vaishnabs, and Bupa and Sanatan over
those of Mathura: See Wilson's works, vol. 1. It is said that
defendant 1 claims descent through Gadadhar Prabhu and
defendant 2 through Nityanand Prabhu who were both
followers of Lord Chaitanya. A reference to Chaityanya
Charitamruta and Baishnab Abidhana shows that
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Gadadhar who was also known as Pandit Prabhu
Gadadhar Pandit and Godai, was the disoiple of Pandarik
Bidyanidhi who was himself a disciple of Advaitanand.
Gadadhar came to Orissa along with Sri Chaitanya and
lived the life of a perpetual Brahmachari till his death in
1533. Gangamudri was an Oriya lady and was a disciple of
Gadadhar's branch. Gadadhar was a great scholar and
wrote commentaries on the Gita. Besides he was a life-long
associate of Lord Chaitanya and is regarded by the
Vaishnabs as one of the Pancha Tatva. The appellant's
Math is obviously named after Gangamudri, who was a
Vaishnab herself and is known as the Gangamatha Math."

Coming to the question of limitation, the Court in

Radhakrishna Das Vs. Radha Ramana Swami (supra) has

dealt with this issue in paras 13 and 19 at length. Certain

propositions which it has accepted as well settled are:

(a) As a general rule according to Hindu law, property
given for the maintenance of religious worship is
inalienable. (Reliance is placed on Mac Naughton's
"Precedents of Hindu Law" Vol. II, p. 305; Sri Sri
Ishwar Lakshi Durga Vs. Surendra Nath Sarhar 45
C.W.N. 665 and Surendra Narayan Sarbadhikari Vs.
Bholanath Roy Choudhuri AIR (30) 1943 Cal. 613)

(b) The manager of an endowment has the same powers as
a guardian of an infant to incur loans for necessary
purposes and such loans will bind the idol's estate.
(c)Where the temple is a public temple, the dedication
may be such that the family itself could not put an end to
it, but in the case of a family idol the consensus of the

whole family might give the estate another direction.
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(Reliance is placed on Kunwar Darganath Vs.
Ramchunder 4 ILA. 52 (P.C.) and Tulsidas Vs.
Sidahinath (9) I.C. 650)

(d) It is only in an ideal sense that property can be said to
belong to an idol, and the possession and management of
it must in the nature of things be entrusted to some person
as the Shebait or Manager. (Reliance is placed on
Prosunno Kumari Debya v. Gulabahand (supra) and
Kunwar Darganath Vs. Ramchunder (supra).

(e) Person so entrusted must of necessity be empowered to
do whatever may be required for the service of the idol
and for the benefit and preservation of its properties, at
least to as great a degree as the manager of an infant heir.
(f) A Shebait can borrow for legal necessity and for
necessaries of the deity and bind the estate of the deity.

(g) Right to be worshipped at a particular place or by a
person may be regarded as intangible property (Reliance is
placed on Mahamaya Devi Vs. Hari Das Haldar AIR (2)
1915 Cal. 161)

1941.  Having said so, the Court observed that in the eyes of
law, idols are property and placed reliance on Subbaraya
Gurukkal Vs. Chellappa Mudali 4 Mad. 315. It referred to a
Calcutta High Court decision in Bali Panda Vs. Jadumani 7
I.C. 475, wherein it was held that being a juridical person, the
idol is not movable property though it is property for which a
suit 1s governed by Article 120 Limitation Act. Having referred
to the above two decisions, the Orissa High Court proceeded not
to record any final opinion as to whether the idol can be
regarded as movable or immovable property as is evident from

para 13 of the judgment. However for our purpose, we find that
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this question needs some consideration. If an idol can be held to
be a property, it will be a judicial proposition to treat it as a
juridical person capable of holding the property as a right to sue
or be sued or other consequences in law which are available to a
legal person. It is inconceivable that a legal person, i.e., idol
itself is a property and can also hold property. What appears to
us is that the man made i1dols made of precious metals may have
their value in the economic sense, not in the form of image but
on account of the preciousness of the metal of which it consists.
In modern days, the Hindu religious idols of ancient period have
also become precious and antique market internationally though
it is a crime under some statutes of this Country. Therefore,
beyond India, antique Hindu idols by the persons of other
religions may have economic worth for different reasons but for
the worshippers it is a matter of faith and belief and not the
economic worth. Normally, a Hindu worshipper cannot think of
selling an idol being worshipped by all Hindus treating it to be a
property consisting of gold, silver or any other metal since it is
against the civilized motion of the Hindu society who believe
and have faith in the religion. But if the idol has lost its efficacy
as deity for one or the other reason and the precious metal of
which it was made for one or the other reason has converted into
form of that metal itself, obviously it will be a property of the
value that metal would be. In short, what we intend to say is that
a consecrated man made idol, irrespective of preciousness of the
metal of which it is made, is not treated to be property in any
manner by the worshippers of that deity and, therefore, it cannot
be said to be a property as a matter of legal proposition. But the
right to worship the idol and possession of the deity for the

purpose of its management, sewa, pooja etc. constitute the rights
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of Shebait, which is an office, and can be said to be an
intangible property right. The High Court further said that
Thakur Ji can be the subject of possession and adverse
possession. This wide proposition again is difficult to accept. A
person, whether legal or natural, by itself can be subject of
possession or adverse possession is a bit difficult to understand.
The property of an idol or deity may be subject of possession
and adverse possession in law if it is so permissible but the deity
itself, in our view, cannot be said to be subject of possession and
adverse possession in the manner it is being said and here also
what we have observed with respect to the concept of idol as

property can be read here also.

1942. Then comes the next proposition. The Orissa High
Court held, "An idol is no doubt in the position of an infant as it
can act only through a sebayat or a manager.” Having said so, it
proceeded further to observe that there is no authority to show
that this infant can be treated to be a perpetual infant so that
transaction by or against him will not be governed by Limitatin
Act. It further proceed to hold that " The doctrine that an idol is
a perpetual minor is an extravagant doctrine as it is open to the
sebayat, or any person interested in an endowment, to bring a
suit to recover the idol's property for devottar purposes.”
(Reliance for the said proposition has been placed on Damodar
Das Vs. Lakhan Das (supra) and Surendra Krishna Roy Vs.
Bhubaneswari Thakurani AIR (2) 1933 Cal. 295). The Court
further observed:

(1) An i1dol can also acquire rights by adverse possession
just as much as there can be adverse possession against the

idol. [Anand Chandra Vs. Brojalal (supra)]

(1) A suit by the idol or the manager of the idol on
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behalf of the idol for recovery of possession must be

brought within 12 years from the date of alienation.

(ii1))  An idol is as much subject to the law of limitation
as a natural person and cannot claim exemption on the
ground that he is a perpetual infant, nor is a Hindu deity to
be regarded as a minor for all purposes. (reliance 1s placed
on Anantakrishna v. Prayag Das I.L.R (1937) 1 Cal. 84

(1v) A 1idol cannot claim exemption from the law of
limitation. (reliance is placed on Surendrakrishna Roy
Vs. Ishree Sree Bhubneswari Thakurani (supra) as
confirmed by Privy Council Bhubaneswari Thakurani
Vs. Brojanath Dey AIR (24) 1937 PC 185)

1943.  Reliance is also placed on a Division Bench decision

on Orissa High Court in Jagannath vs. Tirthnanda Das AIR

1952 Orissa 312 where following Talluri Venkata Seshayya

and others Vs. Thadikonda Kotiswara Rao (supra) the Court

expressed its opinion against treating idol as perpetual minor

and said in para 11:

...... But it is well-settled that an idol cannot be
regarded as a perpetual minor and the special protection
given to a minor does not apply to an idol. The protection
of a minor against the negligent actings of a guardian is a
special one and statutory provision has been made for
safeguarding a minor's interest."

1944. In Tarit Bhusan Rai and another Vs. Sri Sri Iswar

Sridhar Salagram Shila Thakur (supra) the Court said:

“In view of the religious customs of the Hindus
which have been recognised by Courts of law a Hindu idol
like a juristic person under the English system has been

vested with the capacity of holding properties and with the
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powers of suing or being sued (Ibid). A juristic person
under the English system has no body or soul. It has no
rights except those which are attributed to it on behalf of
some human beings. The lump of metal, stone, wood or
clay forming the image of a Hindu idol is not a mere
moveable chattel. It is conceived by the Hindus as a living
being having its own interests apart from the interests of its
worshippers. It is a juristic person of a peculiar type.

The points of similarity between a minor and a Hindu
idol are :(1) Both have the capacity of owning property. (2)
Both are incapable of managing their properties and
protecting their own interests. (3) The properties of both
are managed and protected by another human being. The
manager of a minor is his legal guardian and the manager
of an idol is its shebait. (4) The powers of their managers
are similar. (5) Both have got the right to sue. (6) The bar
of S. 11 and Order 9, R. 9, Civil P.C., applies to both of
them.

The points of difference between the two are: (1) A
Hindu idol is a juristic or artificial person but a minor is a
natural person. (2) A Hindu idol exists for its own interest
as well as for the interests of its worshippers but a minor
does not exist for the interests of anybody else. (3) The
Contract Act (Substantive law) has taken away the legal
capacity of a minor to contract but the legal capacity of a
Hindu idol to contract has not been affected by this Act or
by any other statute. (4) The Limitation Act (an adjective
law) has exempted a minor from the operation of a bar of

limitation but this protection has not been extended to a

Hindu idol.
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From the above it is clear that there is some analogy
between a minor and a Hindu idol but the latter is neither a
minor nor a perpetual minor. Although in law an idol has
the power of suing it has no physical capacity to sue. This
absence of physical capacity is perhaps referred to by the
Judicial Committee when they said in 31 1.A. 203 that the
right of suit is not vested in the idol. Who is then entitled
to exercise the idol's power of suing? This is a matter of
substantive law:

Its (idol's) interests are attended to by the person
who has the deity in his charge and who is in law its
manager with all the powers which would in such
circumstances on analogy be given to the manager of the
estate of an infant heir: 52 [.A. 2435.

“The manager of the estate of an infant heir”
apparently means the legal guardian of an infant. The
powers of the legal guardian of an infant include the power
to sue on behalf of the infant. The shebait of a Hindu idol is
its manager in law. On the analogy of the power of the
legal guardian of an infant the shebait of a Hindu idol has
the right to sue on behalf of the idol, for the protection of
its interests. In this sense it may be said as was said by the
Judicial Committee in 31 1.A. 203 that the right of suit vests
in the shebait.” (page 103)

“A Hindu idol as has been already stated is a juristic
person having its own interests apart from the interests of
its worshippers. 31 1.A. 203 and 52 1.A. 245 are authorities
for the proposition that its power of suing for protecting its
own interests is to be exercised by it through its de jure or

de facto shebait. The worshippers of the idol are interested
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in the idol and as such are interested in the property
dedicated to it for its maintenance. Their right to sue for
the protection of the idol's property is founded upon their
own interest viz., the right of worship apart from and
independent of the idol's right to sue for the protection of
its own interests and properties. They have no right to
exercise the idol's power of suing.” (page 104)

“The introduction of the idol and its recognition as a
juristic person are more a matter for the procedure and the
procedure in India recognises the idol as having a locus
standi in judicio.” (page 119)

1945.  All these propositions as laid down, wide as they are,
we find difficult to subscribe. Once it is held that an idol is in
position of an infant, we fail to understand as to how it is infant
or minor for one purpose and not for another. In our sense
whether a minor is entitled to act, not to act or protect it, that
would apply without any distinction to alike minor who is
looked after by his/her guardian, may be natural or otherwise
and manner in which his property can be dealt with by such
guardian all will apply to a deity also. To that extent, deity, once
a minor, will continue to be treated as minor for all purposes and
we find no authority to show as to how and in what
circumstances and why there can be a distinction between the
status of deity as minor and natural person as minor. If by nature
of thing, a deity is such kind of minor which can never attain
majority, this by itself would not deprive it from protections or
otherwise which are available to a natural minor. One can have
no dispute about the proposition that minor's estate can be
encumbrance by a person, who is entitled to manage his affairs,

may be a guardian in case of natural minor and Shebait in case
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of idol so long such encumbrance is necessary for the benefit of
the minor or the idol, as the came may be. The proposition that
an 1dol can claim somebody's property under possession
adversely and his property also can be subject to same
consequences has to be understood in the facts of the things.
Obviously, an idol cannot move on its own. If there comes a
question of unauthorized possession of some other's property by
an idol, this would have to be through some natural person. The
benefit may ultimately go to the idol if such unauthorized
possession completes the statutory period of limitation to be
converted into a title, but that does not mean that it has been
done by the idol on its own inasmuch if a suit for eviction is to
be filed before expiry of period of limitation, that will be against
the idol represented through a Shebait or the natural person who
is responsible for such possession. Similarly, the property of an
idol, if unauthorizedly possessed by a person there can be two
types of cases; where a caretaker, 1.e, Shebait or whatever name
it is called is available, but does not take any action allowing the
unauthorized possession by another person to continue for the
period of limitation resulting in extension of rights of the minor
to the property,if inaction on the part of Shebait or caretaker, as
the case may be, is not found to be collusive, fraudulent or
deliberate mismanagement of the property of the minor, one
may raise the plea of limitation but we have serious doubt in
successful representation of such right for the reason that for
claiming adverse possession an open hostile possession to the
knowledge of owner is an integral constituent of the plea of
adverse possession. Such a knowledge to the owner of the
property, i.e., idol cannot be perceived for the reason such a

knowledge to the minor's inaction on his part is not recognised
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in law. It is this distinction which has been pointed out by the
Privy Council in the case of Masjid Shahid Ganj v. Shiromani
Gurudwira Parbandhak Committee, Amritsar, 67 Ind. App.
251 at p.264 (P.C.) where the plea of legal person qua a mosque
has been turned down by the Privy Council observing that
unlike a Hindu idol a mosque cannot be held to be a juristic
personality or a legal person in law. The Court held the Mosque
as property and, therefore, capable of adverse possession. The
property of a juristic personality cannot be said to be inalienable
in all circumstances, for example, it can be transferred by
Shebait for managing funds for managing the affairs of the idols
and so on, but not in all circumstances. This distinction has to be
understood in order to appreciate the concept of idol, deity, legal
personality etc. of Hindu law as recognised by British India
Courts before independence. Regarding the juristic personality
of the idol, virtually there was no difference but regarding the
statute of idol as a minor or perpetual minor, there appears to be
some difference among various Courts. The Apex Court in
Bishwanath Vs. Shri Thakur Radhaballabhji (supra) has
made it clear that a Hindu idol enjoy status of a minor. There is
no restriction in such declaration that such concept of minor of
the 1dol should be understood in a restricted manner and it
would be a minor only for certain purposes and not for other
purposes. In the light of the above discussion, respectfully we
are of the view that the wider observations of the Orissa and
Calcutta High Courts cannot be concurred by us.

1946. The matter thus now stand settled by the Apex Court
in Bishwanath & another Vs. Sri Thakur Radha Ballabhli &
others (supra) holding the Deity a minor, all the judgments

which have taken a different view of the High Courts or Privy
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Council cannot be treated to be a good law or a binding

precedent.

This question that a Deity being minor can be

represented by a next friend has been reiterated by the Apex

Court in another case i.e. in Vemareddi Ramaraghava Reddi

Vs. Kondaru Seshu Reddi (supra) at page 440 the Court said:

"The legal position is also well-established that the
worshipper of a Hindu temple is entitled, in certain
circumstances, to bring a suit for declaration that the
alienation of the temple properties by the de jure Shebait is
invalid and not binding upon the temple. If a Shebait has
improperly alienated trust property a suit can be brought
by any person interested for a declaration that such
alienation is not binding upon the deity but no decree for
recovery of possession can be made in such a suit unless
the plaintiff in the suit has the present right to the
possession. Worshippers of temples are in the position of
cestui que trustent (Sic) or beneficiaries in a spiritual
sense.

The possession and management of the property with
the right to sue in respect thereof are, in the normal course,
vested in the Shebait, but where, however, the Shebait is
negligent or where the Shebait himself is the guilty party
against whom the deity needs relief it is open to the
worshippers or other persons interested in the religious
endowment to file suits for the protection of the trust
properties. It is open, in such a case, to the deity to file a
suit through some person as next friend for recovery of

possession of the property improperly alienated or for
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other relief. Such a next friend may be a person who is a
worshipper of the deity or as a prospective Shebait is
legally interested in the endowment."

An attempt was made to bring in Section 92 C.P.C.

where the interest of Deity is not properly observed but we find

that this issue also stands settled by the Apex Court in
Bishwanath & another Vs. Sri Thakur Radha Ballabhli &

others (supra) holding that Section 92 in such a matter has no

application. The Court in para 9, 10, 11 and 12 held as under:

“9. Three legal concepts are well settled : (1) An idol
of a Hindu temple is a juridical person, (2) when there is a
Shebait, ordinarily no person other than the Shebait can
represent the idol; and (3) worshippers of an idol are its
beneficiaries, though only in a spiritual sense. It has also
been held that persons who go in only for the purpose of
devotion have according to Hindu law and religion, a
greater and deeper interest in temples than mere servants
who serve there for some pecuniary advantage see Kalyana
Venkataramana Ayyangar v. Kasturi Ranga Ayyangar, ILR
40 Mad 212 at p. 225: (AIR 1917 Mad 112 at p. 118). In
the present case, the plaintiff is not only a mere worshipper
but is found to have been assisting the 2nd defendant in the
management of the temple.

10. The question is, can such a person represent the
idol when the Shebait acts adversely to its interest and fails
to take action to safeguard its interest. On principle we do
not see any justification for denying such a right to the
worshipper. An idol is in the position of a minor and
when the person representing it leaves it in a lurch, a

person interested in the worship of the idol can certainly be
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clothed with an ad hoc power of representation to protect
its interest. It is a pragmatic, yet a legal solution to a
difficult situation. Should it be held that a Shebait, who
transferred the property, can only bring a suit for recovery,
in most of the cases it will be an indirect approval of the
dereliction of the Shebait's duty, for more often than not he
will not admit his default and take steps to recover the
property, apart from other technical pleas that may be
open to the transferee in a suit. Should it be held that a
worshipper can file only a suit for the removal of a Shebait
and for the appointment of another in order to enable him
to take steps to recover the property, such a procedure will
be rather a prolonged and a complicated one and the
interest of the idol may irreparably suffer. That is why
decisions have permitted a worshipper in such
circumstances to represent the idol and to recover the
property for the idol. It has been held in a number of
decisions that worshippers may file a suit praying for
possession of a property on behalf of an endowment, see
Radhabai v. Chimnaji, (1878) ILR 3 Bom 27, Zafaryab Ali
v.  Bakhtawar  Singh, (1883) ILR 5 All 497
Chidambaranatha Thambirarn v. P. S. Nallasiva Mudaliar,
6 Mad LW 666 : (AIR 1918 Mad 464), Dasondhay v.
Muhammad Abu Nasar, (1911) ILR 33 All 660 at p. 664:
(AIR 1917 Mad 112) (FB), Radha Krishnaji v. Rameshwar
Prasad Singh, AIR 1934 Pat 584, Manmohan Haldar v.
Dibbendu Prosad Roy, AIR 1949 Cal 199.

11. There are two decisions of the Privy Council,
namely, Pramatha Nath Mullick v. Pradyumna Kumar
Mullick, 52 Ind App 245: (AIR 1925 PC 139) and
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Kanhaiya Lal v. Hamid Ali, 60 Ind App 263: (AIR 1933 PC
198 (1)), wherein the Board remanded the case to the High
Court in order that the High Court might appoint a
disinterested person to represent the idol. No doubt in both
the cases no question of any deity filing a suit for its
protection arose, but the decisions are authorities for the
position that apart from a Shebait, under certain
circumstances, the idol can be represented by disinterested
persons. B. K. Mukherjea in his book "The Hindu Law of
Religious and Charitable Trust" 2nd Edn., summarizes the
legal position by way of the following propositions, among
others, at p. 249 :
"(1) An idol is a juristic person in whom the title to
the properties of the endowment vests. But it is only
in an ideal sense that the idol is the owner. It has to
act through human agency, and that agent is the
Shebait, who is, in law, the person entitled to take
proceedings on its behalf. The personality of the idol
might, therefore, be said to be merged in that of the
Shebait.
(2) Where, however, the Shebait refuses to act for the
idol, or where the suit is to challenge the act of the
Shebait himself as prejudicial to the interests of the
idol, then there must be some other agency which
must have the right to act for the idol. The law
accordingly recognises a right in persons interested
in the endowment to take proceedings on behalf of
the idol."
This view is justified by reason as well by decisions.

12. Two cases have been cited before us which
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took a contrary view. In Kunj Behari Chandra v. Shyam
Chand Jiu, AIR 1938 Pat 384, it was held by Agarwala, J.,
that in the case of a public endowment, a part of the trust
property which had been alienated by the Shebait or lost in
consequence of his action could be recovered only in a suit
instituted by a Shebait. The only remedy which the
members of the public have, where the property had been
altenated by a person who was a Shebait for the time being
was to secure the removal of the Shebait by proceedings
under S. 92 of the Code of Civil Procedure and then to
secure the appointment of another Shebait who would then
have authority to represent the idol in a suit to recover the
idol's properties. So too, a Division Bench of the Orissa
High Court in Artatran Alekhagadi Brahma v. Sudersan
Mohapatra. AIR 1954 Orissa 11, came to the same
conclusion. For the reasons given above, with great
respect, we hold that the said two decisions do not
represent the correct law on the subject.”
1949. We, therefore, answer Issue No. 1 (Suit-5) insofar as it
relates to plaintiff no. 2 (Suit-5) that it is juridical persona and
can sue or be sued through a next friend. However, this is
subject to our further answer to the issues relating to birthplace
of Lord Rama at disputed site in affirmance which we shall
discuss separately.
1950. We could have answered about plaintiff no. 1 (Suit-5)
also at this very stage but we intend first to consider the Issues
No. 12 (Suit-4) and 3 (a) (Suit-5) and to find out their effect, if
any, on the status of plaintiff 1 (Suit-5) and then shall give our
final opinion thereon. The issue whether the idol in question and

the object of worship were placed inside the disputed property
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or the building in the night of 22"Y/23™ December, 1949 has to
be considered in the light of the concept of the "building" or the
"mosque" to the parties in the suit concerned.

1951. In para 2 of the plaint (Suit-4) the mosque has been
denoted by the letters "A, B, C, D" which covers the entire area
of outer and inner courtyard including the building (excluding
the extreme south portion which is denoted by the word
"Chabutara" on the west-south side and behind Ram Chabutara
on east-south side on the map prepared by Sri Shiv Shankar Lal,
Commissioner on 25.05.1950). No distinction has been made by
the plaintiff (Suit-4) about the disputed building within the inner
courtyard and the area and structure comprising the outer
courtyard.

1952.  This pleading has made the issue slightly complicated
for the reason that onus lie initially upon the plaintiffs (Suit-4)
to show that no idols whatsoever existed upto or before
22.12.1949 1n this entire area A, B, C, D which they claim to be
the "area of mosque". In fact to the same effect is their pleading
in para 1 of the written statement in Suit-5 where defendant no.
4 (Sunni Board) says that, "As a matter of fact there has never
been any installation of the deity within the premises of disputed
place of worship known as Babari Mosque and the idol in
question was stealthily and surreptitiously kept in the mosque in
the night of 22"/23" December, 1949." The defendant no. 4 also
deny the very existence of "Charan" or "Sita Rasoi" within the
premises of Babari mosque but then in para 22 of the written
statement (Suit-5) it says, "there is no Charan or Sita Rasoi
within the premises of Babari Mosjid and the place known as
Sita Rasoi is situated outer side the premises of the said

mosque."
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1953.  Sri Deoki Nandan Agarwal, who initially filed Suit-5
and was plaintiff no. 3 therein, made a statement under Order X,
Rule 2 C.P.C. that the idols were kept under central dome inside
the building in the night of 22"¢/23™ December, 1949. He,
however, admits his absence at the site on that day and stated
that he got this information from Mahant Paramhans Ram Das,
OPW-1. Sri Deoki Nandan Agarwal, however, added that the
above placement inside the building of the idols was done after
due ceremony. The above statement of Sri D.N. Agarwal could
not have been controverted by the learned counsel for the
plaintiffs (Suit-4). Though the process of Pran Pratishtha was
tried to be inquired from OPW-1 during cross examination by
learned counsels appearing for the Muslim parties in Suit-5 as is
evident from pages 46, 58, 78 and 124, but no question has been
asked from OPW-1 as to whether idol in question were placed
under the dome with or without ceremony as stated by Sri Deoki
Nandan Agarwal, plaintiff no. 3 (Suit-5) in his statement under
Order X Rule 2 C.P.C. Therefore, the said statement remained
uncontroverted particularly for the reason that none of the
witnesses, 1.e., PW 1 to 32 has claimed that he was present when
the alleged incident of 22"/23™ December, 1949 took place and
none could say anything on this aspect either way.

1954. OPW-1, Mahant Paramhans Ram was also examined.
He supported the version of placement of idol under the central
dome, inside the disputed building, in the inner courtyard, in the
night of 22"%/23" December, 1949. OPW-1 has commenced his
deposition in December 1999 and at that time his age was 90
years. On page 41 and 42, he stated about the incident of 1934

and said that a dome was damaged at that time:
1934 @I G 4 197@G% BT ST 91T (9,1 P [FE) @ ger
o7 d= qrel 9rEY &7 ST 1T AT aR% | gel T/ §iF aret
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Rrav & sifafvad agl Rerfar (EITT &1 Big 317 91T T8l ger a1/
(45T 41)
"In 1934 incident, the half portion of the dome(the middle/
central dome) was broken. The half part of the middle
dome was broken from all sides. Except for the central
dome, no other part of the construction situated there was
broken." (ETC)
1955. On page 42 he said that when central dome was
damaged in 1934, no idol of Ram Lala was present thereunder.
He also said that people used to worship the place as also the

pillars whereunder the images were affixed:
“forg & Rrav fier 8@ 9799 Rraw & +#13 waaar &1
»ig qfad 787 off Rrarv @t 9 &1 qfF g gar gre
glar o7 Rrary & 7 wl @+ o vwd wl Fgfaar
Tt oft §THT FIT YT FFTT HYd o TT TRl 4 Tt
—qgarsll @ Fftar off | gffar & ggarT Snfe wal @ Hidar off)
7eq fRrere & 19 »lg @Har T8 or| 7eg frew @
fa gqfa gy, &&r gv 9IqTT T BT T T o
g8 T oIT| 7 Fravy & +1d &1 ol 9177 T4 8 & ¥9 H o7

Jg VI TUT 9WP =Nl VB I T Bl H THIE BT v
AAr €1 Il RS @ A" @ qE der akEar Jrf dl wegof
T THIE @ ST off (4o 42)

“When the dome collapsed, there was no idol of Ram
Lala beneath it. ‘Pooja-Paath’ used to be performed on
the land beneath the dome. People used to offer ‘Pooja-
Archana’ to the idols carved out in the pillars beneath
the dome; those pillars had idols of male and female
deities engraved in these pillars. The idols included those
of demigods like Hanuman and so on. There was no pillar
beneath the middle dome. ‘Prasuti Bhumi’ - the land

where Lord Rama was born — was beneath the middle
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dome. [ take the part beneath the middle pillar — which
was in the shape of the sanctum sanctorum — as also the
place surrounding it, to be the sanctum sanctorum. The
sanctum sanctorum encompassed the land beneath the
three domes and the entire land of the circumambulation
path.” (E.T.C.)
Then, about the placement of idols in 1949, he said:
“qff Y@ BT T IS 1949 &AT|” (97 108)
“The idols were placed probably in the year 1949.”(E.T.C)
“o1g it ¥l 5. G9 FwYEd AT FEHYEd BT FHI  12.00
gor & GoaId id A F diT a9 @ §1% % Jgd &1 17
(a7 108)

“It was ‘Brahm Muhurt’ when the idols were

installed. ‘Brahm Muhurt’ is the time after mid night i.e. at
3A4AM.” (E.T.C)

“fore e gqid v&l T8 Iwd S Al IS Ugel W I8 U%
STl Tef Y&T o7 STt | HYT Icqd NTHRI UIS del 3EvS

BIdT W &/ Y97 B 3N T FIEY Gl ¥ G% IHIT IS &1
YET T/ WaT & 3[=Y Hl &7 43 o) 99 WHY Wl cdlE @
Werg gtare 4 a7 o, 9wd ®ig arar T8 @I eI
99 BIeH! # Ig TIen qd WETd & UF — & A1 919 AT AT

fofaT WIel 4% 1 oI I, I8 4 el #E Wbl | I8 HEAT
Taag 8 & 22 feargv 1949 &t vig 4 fogrfad w37 @
7qY @ HIT H HIg gIg T& gaAT|” (47 109)

“A function was going on for last 8-9 days, prior to
the day of installation of the idols. By function I mean,
recitation of Ramayana and Akhand (non-stop) ‘Kirtan’.
The recitation of Ramayana was taking place at both
outside and inside of the structure. People were there
inside the structure as well. At that time, no lock had been

put at the iron grills in the walls. I cannot tell whether
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locks were put on those gates about one or two months or
an year after installation of the idols. It is wrong to say
that no recitation took place in the inner part of the
disputed structure in the night of 22" December, 1949.”

(E.T.C)
22 /23 [eWHY, 1949 &I ¥ grad: 7-8.00 §97 dF FE UV
Y&l | 98I YN Glord Yol ¥ off @elT §vIaw el —rdl off |
577 fa TPy @1 §CT g3, 96 WHI THEDIR & VY H
TP & & I B §I§ & T TTHT 3.00 g9 XTd 8 gAT
W qftf &1 gerdY THYE 4 wrrfiad &Y &I TI7)

e o7 GHY 39 FHHN @ 917 BY Ve & 99 FHT 3T
faarfad a7 & 3r<v o AT qIevl WeT H o7

Sav— 99 §Fg # q18¥r TUT (79e¥ HeqrsE) H
eT " (957 110)

“I remained there till 7-8 AM on 22/23 December,
1949. Police was already present there and kept visiting
regularly.

On the day of the miraculous incident i.e. just after
seeing the light as a miracle, the idols were removed from
the platform and installed in the 'Garbh-grih' (sanctum
sanctorum) at about 3 AM.

Question:- Where were you at the time of the said
miracle, whether inside the disputed structure or in the
outer courtyard?

Answer:- At that time I was in outer
courtyard.”(E.T.C)

23 few/N 1949 @I @il qfof Fga? & GaTHY @
» #19 THYE 7 vl TF, a7 vsd ¢ & mo-ulafsd gl
ofl Sw@ TIoT Hlawr A% wET T8 g%/ Rl 7 wW9d ®er fa
ggaY gv ol ' gfogr eft gt gror gfassT ysd &
g% oft 1”57 124)



2044

"The idol placed in the sanctum sanctorum
beneath the dome after being removed from the
chabutara on 23" December, 1949, was deified from
before; its deification did not take place in my presence.
The witness himself stated-Whichever idols were placed

on the chabutara were deified from before.” (E.T.C.)
o VeITT @l THYE qaidl § 98 T WY [Gvard @
AR Tl AT [87537 & SIAIN HAR Off P THETT &/
23 GG 1949 &1 Fga¥ & YoTHY forag w7 ¥ Ffo
Vet 74t 9t &1 & 4 wwwwerrT qraar g e g
Y7 » yq Ht 9l T &1 4 G Ay qraar v
(Uo7 142)
“The place termed as 'Garbh-grih' (sanctum
sanctorum) by me, is the birthplace of Ramchandra
according to my belief and all the Hindus. The very place
where the idols were placed on 23 December, 1949,
after being removed from the platform, is considered as
Janmsthan by me and even before installation of the
idols, that place was considered Janmbhumi by me.”
(E.T.C)
‘gl qff Fgav & JoreY g » Rrew & #4F
e JT T4t S9H v §§T e ve wich qfa oft il
qfadgr wraaar ot a1 oftf | (I 143)
“The idols, which were removed from the platform
and placed beneath the central dome, had one big and
one small idol. Both the idols were of Ramlala.” (E.T.C)
1957.  The above statement of OPW-1 shows that idols were
already there on the Chabutara which was in the outer courtyard
prior to 1949 and were only shifted from that Ram Chabutara
(outer courtyard) to the building under the central dome (inner

courtyard). About the existence of idol on Ram Chabutara, he
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deposed on page 55 and 75:

“SIfe BT W THAYART SHIYBIR THA] B Jid IHEGAY UX
3Ife ®ier W Rerfad &1 (4o 55)

"From time immemorial, the Ram Chabutara (has been)

like this, the idol of Lord Ramlala has existed over the Ram
Chabutara from time immemorial." (ETC)
“GTIg H GHaIN ST 1A Al S¥® §I8 W 7T SURIFT T BN
P @ I A § IHAGAY ¥ HT GYISY IHAd B G [T/
(@7 75)
“Between my first arrival at Ayodhya and the aforesaid
resolution, 1 regularly had darshan of Ramlala at
Ramchabutara.” (E.T.C)
1958.  Further, he claims to be an eye witness of shifting of
idol from Chabutara to the inner courtyard, i.e., under the
central dome.
1959.  Sri D.N. Agrawal, plaintiff no. 3 (Suit-5) in his
statement under Order X Rule 2 dated 30.04.1992 has said that
the 1dols were kept under the central dome inside the building in
the night of 22"/23™ December, 1949 after due ceremonies.
There i1s no evidence produced on behalf of the defendant no. 4
or 5 to disprove the above statement of plaintiff no. 3 or that of
OPW No. 1.
1960. In fact none of the witnesses of plaintiffs (Suit-4), i.e.,
defendant no. 4 (Suit-5) was present in the night of 22"/23™
December, 1949 on the disputed site when the alleged incident
took place. They had no occasion to say either way as to
whether the placement of idol was in accordance with due
ceremonies of Hindu scriptures or not, whether the same was
shifted from Ram Chabutara to the Central Dome or brought
from outside. Though in the written statement of defendant no. 5

(Suit-5), para 28, it is said, "However, Namaj has been offered in
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the mosque in question after 23" December 1949 also and Ajan
has also been called.” This statement, however, has not been
supported by any of the witnesses produced by the plaintiffs
(Suit-4) and defendant no. 4 (Suit-5). On the contrary, it is an
admitted position that since 23" December, 1949 no muslim
person has entered the disputed premises (inner and outer
courtyard) as also that the idols placed inside the building under
the central dome are being continuously worshipped by Hindus.
1961.  With respect to the term "mosque" used in plaint (Suit-
4), statement by the counsel for the plaintiffs (Suit-4) was made
on 28.08.1963 under Order X Rule 2 CPC that "mosque lies in A
B C D as shown in the plaint map (sketch map)."
1962. Another statement dated 20.01.1964 under Order X
Rule 2 CPC made by Mohd. Ayub counsel for plaintiff (Suit-4)
before the Civil Judge, says:

FIIVGIaIT & 3I%Y YN GIRGT Pl X% B 17 X 21 BIT PT

AT & o7 GV THel & WFa T V% gS7 ST §7 & forerH
FIg H fag @ qffar 7 wH off 7 39 aw &/ g7 i A
gIAA B ARD BT v 81 . .. . g% ARGTE P HGY)
BIeH W TGV IS 8l UV SWd qlfed! avw ol Ml aifavid &
I8 [V 1949 & Ugel a8l gv HHl 7El off | B8 QTN 1949 &
gIq el 7 THIN &Y forar 8N 1Y) ARG @ HT fdlesT &
I V% AIENGIGN] & 3N I [QWEN 1949 d® FH BIg
THNIGT a¥THd ZHIYT I Gga™T aiNg FH T8 Y8/ 99 T8 UV
5l FgaT Hidar YIS @ T ¥ YGGIIEH BEd & I QRN 1949
& §15 & HGRIed o I7 [Heft 7 g &1

"on the outer side of railing of Babri mosque and
inside the boundary of main gate towards south-east, there
is a platform measuring 17/21 feet over which a wooden

temple is built in wooden structure. No idols of Hindus ever
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existed nor exist inside the same. The place is also a part of
mosque of Muslims.. . . .On entering through the main gate
of Babri mosque, the construction lying on right side, were
never in existence prior to December, 1949. The same must
have been constructed by someone after December 1949.
Towards north of main building of Babri Mosque inside the
boundary wall, upto December 1949 A.D. there was never
any construction or building or Chabutara etc. Over that
place, the Chabutara termed as Sita Rasoi by the
defendants has been constructed either by defendants or
some else after December 1949." (E.T.C.)
1963. In para 5 of the plaint (Suit-4), the plaintiffs have tried
to make a distinction between mosque and the building by
stating that in the mosque but outside the main building of the
mosque there was "Chabutara". It is thus evident that the case of
the plaintiffs (Suit-4) is that inside the mosque (which they
denote as A B C D) which means the inner and outer courtyard
of the building, there was no idol prior to 22" December, 1949
and it was placed surreptitiously in the night of 22"4/23™
December 1949.
1964. Most of the witnesses produced by Hindu parties have
clearly stated that idols were kept on Ram Chabutara even
before 1885 and that was being continuously worshipped by
Hindus. Sita Rasoi and Bhandar in the outer courtyard also
existed prior to 1885 and in any case before 22.12.1949.
1965. OPW 1 and OPW 2 have said that the idol of Ram
Lala kept on Ram Ram Chabutara in the outer courtyard was
placed in the inner courtyard under the central dome on 22"/23™
December, 1949. This pre-supposes and admits the position that
the idols of Ram Lala existed in the mosque denoted by the
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letters A B C D in Suit-4 since much before 22™ December,
1949 and was not kept in the mosque as denoted by the letters A
B C D for the first time in the night of 22"/23™ December,
1949. The premises known to the plaintiffs (Suit-4) as mosque
already had the idols of Lord Ram Lala and in the night of
22"9/23" December, 1949, was shifted from outer courtyard to
inner courtyard. In the statement under order Order X Rule 2
CPC the plaintiffs through counsel have tried to dispute even the
structures named as "Sita Rasoi" and "Bhandar" in the outer
courtyard till 22.12.1949 though many of their witnesses have
admitted their existence prior to the said date.

1966. It is an admitted case of the plaintiffs (Suit-4) that in
Suit-1885 a map was prepared by the Court's Commissioner
which is Exhibit A 25 (Suit-1). There, in the outer courtyard,
three structures were shown, one on the north-west side termed
as "Sita Rasoi", another on the east side but right to the eastern
entry gate termed as "Chappar" or "Bhandar" and third on the
east-south side which was called "Ram Chabutara" and which
was the subject matter of Suit-1885. This map was never
doubted in Suit 1885 by defendant no. 2 therein.

1967. PW 1, on page 24 of his statement, while admitting the
said Chabutara measuring about 17x21 feet did not deny
presence of idols thereon.

“gW gAY GY fevg qdrsl @l Jid S o drell @l
feardr 7&f &dt/ . . . . .. T8 TEl gar wed [& FgaN v qidar
[t srpsl @ RigreT uv off a7 781 4 781 qar waar/”

"Idols of Hindu deities on this Chabutara are not

visible to the visitors. ...... I cannot tell whether idols were
seated on any wooden throne or not." (E.T.C.)
1968.  Thus, in the pleadings, they have tried to dispute the

very existence of any structure of worship of Hindus even in the
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outer courtyard since their stand is that the idols were kept for
the first time in the Mosque on 22"/23" December, 1949 and
while saying so, they have treated the Mosque as a whole, i.e.
denoted by letters ABCD in the map appended to plaint (Suit-4)
which comprised of the entire area of inner courtyard and outer
courtyard. This stand, we find, stood contradicted by their
witnesses who have admitted not only the existence of certain
structures in the outer courtyard but also visit of Hindus to those
structures and is palpably wrong.
1969.  The extract of relevant statement of some other
witnesses of plaintiffs (Suit-4) are as under:
(a)PW-1, Mohd. Hashim
"gve @ §IEV] G¥aIl ¥ Qe Bl V% Gl FEaNT & a8 17
x 21 fbe 8/ §6® SATE V& Hle¥ &/ 9P FIX &Y IeT &/
(45T 24)

"Towards the south of the outside gate in the east lies

a chabutra measuring 17x24 feet. Its height is 1 metre. It
has a thatched roofing." (E.T.C.)

‘19 3Yq WIed & &l IS Allcd g 3 o ad
Tk I8 BWY FIaN U¥ PIIE A7) HT Flcw d vwv B g
gwfery T8l for@aig #ifd 1885 § GWR T HGHT 8K b o/
(T% F0 44 I FlcH U § & SHDI el H VAT BND
TaTE B GAT TAT SN gOT o 39 Tdifcd H forar & o agav
UV oISl P TH JHI ¥CFAX E I8 el & I T8l UdE 7 Jea¥
faan) a8 srev W o7 S i Aifew # forar & a8 el forar 8/ . .
9% N H H3I T8 AIqH O TR 17 T 21 qTedl H F PIIH
g/ .. .39 Tqa¥ P Qg Ia¥ Pl AN b U o7 [ (457 25—26)

“The chabutra had this thatched roofing till I went to
the house of Ayub Sahib in Lucknow to get notice prepared.
I did not get the thatched roofing mentioned in the notice
because other people had lost the case in 1885. (Paper no.
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44Ka being a notice in English was read out to the witness
after being translated into Hindi and a question was put to
him as to whether or not it was mentioned in this notice
that there is a wooden tent shaped structure on the
chabutra. On being so queried, the witness replied) It was
so from within, and what is written in the notice, is correct.
...... In this behalf I do not know from when the chabutra,
with the dimension of 17x21, exist. . .. .. Towards the
east-north of this chabutra lay a tree.”" (E.T.C.)

“geI— T B ave o/ ARIE @ fory o o a ager
Pl gHlcTy T&] c@d o @b f8vg &FT ol &vd o7
Iav— §H JESIMIT SN [FRBIR & 717 aied & gy dIg
THAR I 78] g B |
geT— g1 TYHI AIGH o & IR Y awdik Ir Jid & foree
39 I TRE T8 c@d U7
Ieiv— FAY P FIGT JbGH EIXT Il o $HICTY &9 Plg ddqoll
T8 & 17 (97 26)

"Question:- While going to the mosque towards the

west, did you not see the chabutra because Hindus
worshipped there?

Answl94.er:- We believe in 'vahdaniyat' and 'nirankar'
(formless God), that's why I do not want to see any picture.
Question:- Did you know there to be a picture or idol, due
to which you did not see towards that side?

Answer:- We had lost the case in connection with the
chabutra, hence we did not attach any importance to
it. "(E.T.C.)

“Sif Uget B9 FHET o Yol FgaR §v 43 o I8 Tord &
gel gv FE &I 494 o 3V I8 91T Wel & I 37 3SH a5 o
gv Gl a7 A T8l o I GRT ST & el o[ ... #7 Rre
UF TN <@ 3N % Y& §) @@r” (Uo7 27)
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“My earlier statement that priests used to sit on the
chabutra, is wrong. Some people used to sit there, and this

fact is true. These ordinary people were Hindus, but not

priests or saints. . . .. ... I threw just one glance and saw
only once.” (E.T.C.)
“ggay & 9G¥ UPH AIH BT GVEd oT) .. ... .. g7

1949 7 wiarvais w3 & geige off Hrawwlg yv gesT
FIET FTAT T TR BT FAT T TN 1949 H[ . . . . ..
g% F &9 T 4l SHPI PNIg F T@d o IW WHY Plg T T8l
T BHHI HTA &I Wrar valg Fed e &7 IE TE
&7 fo5 37F N Hiar WA & G &Y ofrd o 17 (Uo7 27)

“There was a neem tree to the north of
chabutra. . In 1949, Sita Rasoi was on a level with the
floor. The 'chulha' (hearth), 'chauki’' and 'belna’
(rolling pin) at Sita Rasoi, was made of lime and brick
powder in the year 1949. . . In the beginning, we also
looked at it from a close range. There was no tension at
that time. People in general called it Sita Rasoi. We did
not see general public going to have darshan of Sita
Rasoi. ”(E.T.C.)

‘gdf ®IcH W 7]Y 17 Yv eVl Jlard @
3qV GcaY ave Udp o+ T VWYY [T dg #HUSIV gv T
a7 &l gg Tl g1 Hpdl| Ig orl W BEN AH P YS P A
o7 GIT 99 BGN H Yed o GV s 78] HIGH PIT AT ¥ed I |
§9 By & A9 f37g @7 v§d o FOAqrd T T8
Ea o/ ... .. .. P YT W » 9gH Ft avw ol
g AT g1 eft a8 R%HT & forv 78T larer & avFa & oy
gr off | (4T 31-32)

"On coming inside through the eastern gate there

was a spacious shed towards the north inside the outside

wall. [ cannot tell whether it was a store house or not. This
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long shed was beneath the neem tree. People lived in the
shed but I do not know who they were. Those who lived
under this shed were Hindus, not Muslims.. . . . . . .. The
Parikrama (circumambulation), which was built towards
the west of the attached place, was for the repair of the
wall, not for parikrama." (E.T.C.)

‘gH YT F1I3TT P! T8¢ FlaTadT P F]Y TT
gy o TH FIaer gv o7 IV TV gdl Jrarad &
HeHY 19 ® g8 @ A7 &7/ (497 32)

"Inside the exterior wall of the attached property
were two sheds and a chabutra (rectangular terrace).
Another chabutra was adjacent to the eastern wall and
was beneath the neem tree.” (E.T.C.)

“Blel 7. 56 WIIIIT Jagrfadar @ ¥t e P
gdf 7c & s7qv w7 T 17 T BT a¥® @l 21 x
17 &7 ggavr 8 T & | T SH 1949 & T T B
=i .. Wil 7. 57 B9 IPbsl P cCgHl TgaN UY
gl T 15T 8 [oreier [S7e uger ST & olfb O 1949 @
gIG GIqNd g7 1997 TI7| Yl I HIHcA a8 W g §IIT AT §I]
d g% @ay¥d g91F1 TG AT ggel T8l o §1a 4 & R/

(@57 62)

""Photograph no. 56 represents 21 x 17 chabutra

which is seen in the southern side on going inside
through the eastern gate of the outer wall of the disputed
property. But changes were effected after 1949. . . . . . ..
Photograph no. 57 represents an object made on wooden
tent-shaped chabutra which has found mention earlier but
it was beautified after 1949. Earlier it had been
constructed in an ordinary manner but later it was
beautified. It did not exist earlier. It may have been

constructed later.” (E.T.C.)
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"G il H H7 1885 & HET VYEX I D HHGH Pl
TaH o1 fabar o7 | Ygav &I SRl @& Ve qrel o b H
&l @8 WHAT 1& [FHlE] STErsT ¥ I7HT T dleq]d 9T/ . . . . .
. HET VYIY Q9 9% ARoie H dig @l §laN & Wi ol
FIAT T I Hlev T F FESIN o F AIGH Tal [ VG
G ¥ AYANT U¥ AN BIgA T H BT o | INTIN 3icfl I
gwed # gfaqrdt o 8 diF & f& 39 gwed § oqIY el 7
TITISTaT JTIT a1 o7 1% I§ TdAtar T off 5 1857
$1 TV H HETT VEYFY TIH 7 GGV BT PP
gAY §ITHT W Y §F ABG! ST 7l g7 7971 3%
9W y¥ Il @rdl ggay g% gur-yid gaiv qfev @
#t o7 v&8 8/ 597 99 qra @ & UgT Wiy 7El b Fhd
[& ST 3icfl o 39+ 1A {19 H for@rdr & & qRe & qRarel
¥ 3%V AN N Bl a¥® NIl o ST HUSR T fordr
g Ir ¥Hiar vHIg g9 ol 8 AT FHA, I SN FowT FAIBY
qui—4qI13 & 81 (45T 67—68)

“In that petition, I had considerably made mention of
the 1985 case of Mahanta Raghubar Das. Raghubar Das
was a resident of Ayodhya but I cannot say what relation
he had with the Nirmohi Akhara. . . . . . . . . Mahanta
Raghubar Das was claimant for the construction of a
temple on the chabutra which stood along the central wall
in the Babri mosque. I do not know whether Raghubar Das
was an illegal occupant of this chabutra. Asgar Ali was a
respondent in that case. It is true that Asgar Ali had filed
reply in the said litigation and contended that in the 1857
revolt Mahanta Raghubar Das had forcibly captured and
constructed a chabutra and had made a wooden temple
thereon. On that, that is, on the vacant chabutra, pooja-
paath is being performed as in a temple. I did not go

through that claim; hence, I cannot say whether Asgar Ali
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had mentioned in his counter claim that on entering
through the eastern gate the Bairagis (recluses ) had
constructed a store house towards the north or had
constructed Sita Rasoi or they used to perform pooja-
paath by constructing chakla (rolling disc), belan (rolling
pin) and chulha (hearth).” (E.T.C.)

“fov ®eT a5 1885 @1 <raT QY URAT BT AT [o7d A8 YTV
G 8% T 9| 3 B9 Faron YRAT FT VHeT AIqH T8 & war
VIS @ §IN 4 99 HbeHd § Plg TSI 78] 4T I8 HbGH W%
FIAT B FIN H o7 ol a8 FfQY g7 e o (4 72)

“(Again stated) The 1885 claim was for the whole
area and Mahanta Raghubar Das lost it. I do not know the

dimension of the disputed area. There was no dispute over
Sita Rasoi in that case. This case was only in respect of the
chabutra which he wanted to change into a
temple. ”(E.T.C.)

‘S S8 FqaR] @ qd H fewg G & FHed H & fow
HET T8l 8753 BT BIs Heoll 781 & THH o8 ANGE Bl
g/ (@ 113)

"The place being in the shape of chabutra is in the

possession of Hindus. (Then stated) Hindus have no
possession over there; most of the place belongs to the
mosque.” (E.T.C.)

“INT qplT WIS 7 T4GIE BT €417 39D IIIT 6.8.96 dlol

P 3N [T W8T 9 HET T ‘FAN UY BGN 3N THEGH
TPl @ Hiev YN §I8Y & Vb &I Gl [853ll & VT PN, GADY
TaTE 7 G919 QAT HT VW §79 T8 QAT 44 T8 der AT [
gledidr & T 934 o 3R H9 WY & N H §417 QAT o Alav
» g H TE BET AT/ (IST 126)

“When the learned counsel drew the attention of the

witness to his 6.08.1996 statement wherein he had stated
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one or two Hindus used to reside at the shed and tent-like
wooden temple on the chabutra, the witness responded,
saying that he had not given any such statement and that
the public used to sit there and that he had given a
statement about the shed but not about the
temple. ”(E.T.C.)

“JE AT & b Fb §IF P Usc! 4l 3G¥ Yoil IT G @
fero fabedt uv gt T&l off 1885 & G T Yol UX STt & BIg
7aciqg & T8l o7/ (47 163)

“It is wrong that before the attachment there had

been no restriction on anybody's offering prayer or having
darshan inside. There were no cause at all to go there to
perform pooja after 1885." (E.T.C.)

W AT 9T TR 1,89 H T §Y AFRT Wil GIcol Gv
dare faar e 8 e forar 8 U 1885 dlet §weH @ fAee W
ferar 7 & SeHl WET THA 8 SN IE HEGSH & IF
vfaso v—25 & 38 779 wEt & @e @Er 5 gH dH9
&7 gf7a1T I FAIR §F 7 fSPT 1885 7 urew g§ o1
(47 166)

"l have seen the map prepared on the cotton plot
and filed on the record of claim no. 1/89. It is taken from
the record of the 1985 case; it is its true copy and it is
certified and it is exhibit no. A-25. This map is correct.
(Himself stated) On the basis of this very map a decree
was passed in 1885 in our favour.”" (E.T.C.)

"R T8 TGN 1885 B YHGHT H WRfId  Faorar o
faqifea o7 g7 7% q W §IHT AIIITT IT @ fawie
o feeng 78 8, 999 §1% d @Hlg darar 47 faqre
T8 T 7E P & [ wET VgIv 19 o 1885 dIl HHGH H
§7 FEAY GY AlGY g7 DI gorard /i oft 1”7 (dor 167)

"Only this very chabutra was involved and disputed
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in the 1885 case. There was no dispute over the rest of
property or other particular things shown in this map. It
is true that Mahanta Raghubar Das had by means of the

1885 case sought permission for construction of temple on

this chabutra." (E.T.C.)

(b)PW-2, Hazi Mahboob Ahmed

“Har ¥\lg T FET A1 HT §FATT §F A7 4 T&T
»vad o o9 g7 Ak 7 wrd e/ . .. T HEd o
fe g8 #tar vwig &/ 47 387 w &% @1 97 Fva
T T@r /" (457 54)

“When we went to the mosque, we saw chulha
(hearth), chauka, belna (rolling pin) of Sita rasoi ( Sita's
kitchen). . . .. ... People said that it was Sita Rasoi. |
did not see anybody going there for darshan." (E.T.C.)

IE HIGH & G a5 &Y BT o, FgaNT SN HIdr vl Bl
HHGHT 1884 H FcAl AT|” (457 62)

“I know that a case went on in 1884 in connection
with the outside lawn, chabutra and Sita Rasoi." (E.T.C.)
“GoT— ] Jg FHT Wrd far Hiar veHg ggavT SN S

¥ JHTH] B BIg Ao T8l o7
gaiv— off el a8 SrHIT §ANT off

38l 89 @17 d fz7g @7 rd wrad aew of | #
&l gar W & a8 FT v 3T o o) (997 89)

“Question:- Should I have the impression that
Muslims had no concern with Sita Rasoi, Chabutra and
shed ?

Answer:- No, Sir. That land was ours.
The Hindus certainly frequented the lawn there. |

cannot say what was the purpose of their doing
so."(E.T.C.)
“Har valg g8 & fead g3 gv off # T8 gar wwar
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oifT g8 g8t yv eft 3iv o7 @ orers SV dters & user &
gar g1 g1 (957 98)

"But I cannot tell how much away Sita Rasoi was

from there. But it was at that very place and I have already
told the length and width of the lawn." (E.T.C.)

59 &9 HRGIE H <Iger gId o a Wed § il aNw U
TN 7| IE FAYT HHEISUS P §ie F o Gl VB | IE FGAV

21 X 17 WhaArIN BT & BT o7/ (457 115)

"When we entered the mosque, there was a chabutra
(rectangular terrace) to the left of court-yard. The
chabutra was in the middle of the compound and was
towards the left. This chabutra was nearly 21x17 square
feet." (E.T.C.)

"W YAV G FO T&l EIaT o7 Ig @iell GST VAl o FH]

FHI GNT 9 GV 5 ToIN 31T o] §9 UV Ub BH Pl BGY o]
YT AT AT (4T 115)
"Nothing was done on this chabutra. It remained

vacant. People were sometimes seen sitting on it. It also
had a thatched roof." (E.T.C.)
(c)PW-3, Farooq Ahmad

ST H fag Hol Bld & O [ IHEaH), GRGHT Hell
3 TG Hefl, 39 Hell G¥ @75 T §caT §Id & ¥ & ARGIT
ff I@T T FYd &/ §9@ FLAY Pl @ BN TRT G
gga ® fe=g iv gfXaw &7 w+t wrd &1 ouv g
T Hell @ qqd ghCol &I dlel fewg T G I W §¥ gV
7% gl wrd e d8T Bl Ggar T8l &/ Fd » qFd Ht &
AGEF @ 1T FLAY &7 Jrd e | .. .¥E T &
9 BN 4 &ael BT I dlal BT AT G TRTHT Blg Ay I
g7 53T 811" (97 29)

“Hindu fairs are held at Ayodhya such as

Ramnavami, Parikrama Mela and Sawan Mela. Hindus
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gather in these fairs. They also come over to see the
mosque. Many Hindus and Muslims used to come over to
see this platform (Chabutara). The Hindus assembling at
time of the said fairs, did not particularly visit this platform
(Chabutara) because there was no offering (chadhawa).
Even on occasion of the fairs, people of all religions
used to come to see the platform (Chabutara). . . . . . . It
is wrong that there was any tent like temple covered by
silver and made of wood, under this thatched roof.”
(E.T.C)
VI BICT T YeIgq ®l 3IX QAT BICT 70 57 Bl TEHY
e 7 G§d a7 98 wiel sl ggay v vwyv &7 8
forer e aier YT & afeT ge 9ga @ Ol et R TR
g oI 97 fe= gsr uv 7El off 1 (@7 30)
"(On looking at photograph no. 57 of the colored

photo album, the witness stated) this photograph is of the
same platform (Chabutara) and thatched roof, which are
currently being discussed, but it has many such things in it
which were not there in those days." (E.T.C)

“XTH A9 BT 9§ dldT glar o7 a §9 e
g wra e T AT7 & @ad e A IedAIE IV EIT 6
v® & 81 (U9 36)

“Whenever the Kirtan in the name of Rama was
performed, we also used to stand up, take the name of
Rama. Rama, Allah and Khuda are all same.” (E.T.C)

g e F & g9 vAIH H @AY AT aHrd wiel
EHIR P WIET @1 Al 4 &ffd 7y of | I garH
wiels fagrfeq wH#t7 i wrggre @ 817 (997 61)

“It is true that all the photographs contained in this
album, had been taken in the presence of my counsel.

All these photographs are of the disputed land and
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property.” (E.T.C)

G FHAT §T7 IV FesT & fAemTra 97 o, I8
7T 1949 § ysa 1t @ o |7 (47 95)

“The existing marks of chakla, belan and hearth
(chulha), had been seen over there by me even before
1949." (E.T.C)

(d)PW-4, Mohd. Yasin

“BNI BIST % 7 O8I OV Il aRGiT b 8yl Wed H Bl
PIg feg 7@ sar a1/ A9 fEHt fa7g &1 T FHT FHAT
I P UTH J&T v T & HYv gard 79 Teadt a7
gfFer<t o & grg I@r/” (997 18)

“In my memory, no Hindu ever came to these places

i.e. in the outer courtyard of the mosque. I never saw any
Hindu near the Chakla-Belna nor near the
aforementioned northern or southern thatched roof."
(E.T.C)
(e)PW-6, Mohd. Yunus Siddiqui
“gg H9 ST forr o7 [ I8 GYANT 1885 § FAT ST

RET T/ (457 11)
“I came to know that this chabutra had been in
existence since 1885.”(E.T.C.)

(HPW-7, Sri Hashmat Ullah Ansari

"gW §T8%I WE7T # sl § FYa¥ o HHT THTT
781 et T 17 (957 30)

"Namaz was never offered at the place where these
Chabutras (raised platforms) were built in this outer
courtyard.” (E.T.C.)

"JE HUY AT AT FavT gk wrfier T8t
oT| §6 FYaY YT @} ol IrAt favg @l §a verd
W Uga HTT-HrdT JIVE fHIr svad o | (47 85)

"This Chabutra, mentioned above, did not form
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part of the mosque. Other people, that is, Hindus, before
laying idol, used to perform ‘Bhajan-Kirtan’, etc. on this
Chabutra." (E.T.C.)

(2)PW-8, Sri Abdul Aziz
“qg] UY Vb Al o7 Ol QI @l V% T 9H YN Blg

Bl BT RIeTeT Tal o a8 agavT @il 97| dl BIedh o 3GV
qIaeT EIFF U¥ I8 FqaNT §1d &7 @l SN 37T o7 [ (45T 43)

“There was a platform towards south. It did not have

any wooden throne over it. The platform was vacant. On
entering through the eastern gate, this platform lay on the
left side.” (E.T.C)
(h)PW-23, Mohd Qasim Ansari

“Jg TdFEm I dle & uv gwH Gl WH Fga€] I wHidl
YEIE 1 o7 g1 fored! & 9w H 7@ Arrar) g6 739 # 78T
FITYT [TEIT TIT & 98 FLAT d T ¥ FHH i IUq
ggavr faer 741 8 38 Tag & g gHIY 39 A9 F
fearedt g @ 9w w9g # eff gv gwA W A9
fewrrar 791 8 g8 TAT 817 (997 42)

“This map is also correct, but I do not take to be
correct Ram Chabutra or Sita Rasoi or other things that
are marked herein. There was certainly a Chabutra but
marking it as Ram Chabutra herein is incorrect. In this
very manner, the place shown in this map existed at that
time also but the name shown herein is
incorrect.”(E.T.C.)

1970.  Almost all the witnesses produced on behalf of the
Hindu parties, other than those who have appeared as experts,
have stated that they were worshipping the idols of Lord Rama
at Ram Chabutara since much earlier from 1949 besides Sita
Rasoi where there were images of Chakla, Belan, Chulha etc.
Only witnesses of Nirmohi Akhara, i.e., DW 1 to DW 3/20 have
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also added and claimed that they also worshipped the idols
inside the building under central dome in the inner courtyard
since Nirmohi Akhara is claiming the building as temple
throughout and existence of idols therein simultaneously.

1971. Be that as it may, in view of the overwhelming
evidence as also the evidence of Muslim side, we have no
manner of doubt that in the outer courtyard, there existed at least
three structures; (1) A Chabutara, called as 'Ram Chabutara'; (2)
A Chhappar, termed as 'Bhandara' on north east side of gate of
outer boundary wall and a place called as 'Sita Rasoi' or
'Kaushalya Rasoi' or "Chhathi Pooja Sthal" on the north west
side. All these three places existed since prior to 1885 inasmuch
in Suit-1885 Commissioner's map denoted all these places and
existence thereof in the map is not disputed, though the
terminology used is sought to be disputed by some of witnesses
of the Muslim parties. Further in the map prepared by Sri Shiv
Shankar Lal, Pleader, submitted to the Court along with his
report on 25.5.1980, these three places have been shown. In the
objections filed by the defendants no. 1 to 5 (Suit-1) at that time,
we find that there is no allegation regarding wrong preparation
of the map but what was objected is that in respect to certain
parts, nomenclature given by Sri Shiv Shankar Lal was not
acceptable to them. In this context, it was observed by the Civil
Judge, Faizabad in his order dated 20.11.1950 admitting
Commissioner's report as evidence, that the nomenclature given
by Sri Shiv Shankar Lal shall not be final and shall be
considered in the light of the evidence adduced by the parties.
1972.  Now in Suit-4 the pleadings of the plaintiffs are that
the idols and object of worship were placed inside the

"building" in the night intervening 22"/ 23" December, 1949 as
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alleged in para 11 of the plaint and the term "building"
according to the averments made in the plaint means the area
denoted by letters ABCD in the map appended to the plaint.
This area covers the entire disputed area, i.e., outer courtyard
and inner courtyard. It is not their case that the idols though
existed inside the said building but were kept under the three
dome structure for the first time on 22%/23" December 1949. In
view of the fact that three non-Islamic structures were
continuing in the outer courtyard for the last several decades and
used to be visited by the Hindus for worship, onus lies upon
them to prove that in this entire building which they claim to be
the area covered by the letters ABCD in the map appended to
the plaint (Suit-4) no idol at all ever existed before 23"
December 1949. They have miserably failed to prove it.

1973.  The case of the plaintiffs (Suit-5) and other Hindu
defendants (except Nirmohi Akhara) is very clear that the idols
were already present on Ram Chabutara in the outer courtyard
and in the night of the 22"%/23™ December 1949, the same were
placed under the central dome of three dome structures in the
inner courtyard. There is enough evidence to prove, as per the
above discussion, that the idols kept at Ram Chabutara were
being worshipped by Hindus since a long time. No doubt or
dispute has ever been raised earlier about the consecration of
those idols, nor in the present cases it is pleaded that those idols
(at Ram Chabutara) were not consecrated in accordance with the
Shastrik procedure.

1974.  Sri Deoki Nandan Agarwal in his statement under
Order X Rule 2 has also said that idol which was kept under the
central dome in the three dome structure in the inner courtyard

on 22"/23" December 1949 was a Chal Vigrah and this
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statement he has made again on the basis of the information
received from OPW 1. We find from a perusal of the cross
examination of OPW 1 that on this aspect and in respect to the
idol so placed, no question has been asked whether the
statement of Sri Deoki Nandan Agarwal on this aspect is correct
or not and whether OPW 1 gave this information to him or not.
This statement of plaintiff 3, Sri D.N. Agarwal, therefore,
remained uncontroverted.

1975.  The existence of Ram Chabutara and Sita Rasoi in the
precinct of disputed site since long in our view cannot be
doubted though a serious attempt has been made on this aspect
also. We presume at this stage that the building in dispute was
constructed in 1528 AD at the command of Babar by Mir Baqi.
The dividing wall having windows etc. was not constructed at
that time. This partition was made after 1855 AD as they
claimed. The suggestion of pro mosque parties is that the
alleged Chabutara came into existence sometime between 1855
to 1860 and despite some orders passed by the authorities of the
then Government, for removal of the said Chabutara the same
continued to exist and was not removed, but this also, we find,
has not been proved.

1976.  The fact remains that it is now a established fact which
is not challenged by the Muslim parties that the Chabutara on
the south eastern side of the disputed building has been
continuing atleast from 1857 and onwards. Though an attempt
has been made to dispute whether any idol was kept on the said
Chabutara and whether worship was continuously going on
thereat but this also has not been proved. On the contrary, we
find that there is abundant evidence to show that Hindus were

worshipping the said Chabutara believing that it symbolises and
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depicts the birthplace of Lord Rama and that some idol(s) also
existed thereat.

1977. There are documentary as well as oral evidence
available on record some of which we discuss hereinafter._

1978.  The application dated 25.09.1866, Exhibit A-13 (Suit-
1) (Register 6, page 173-177) submitted by Mohd. Afzal,
Mutawalli Masjid Babari situated at Oudh says:

ST WIIT 7 V% BIST I BISY §—3NIGT G JNd TINT B AT

¥ UEY WX P 3% H 3] GEIAT TN BXeAl ... Iq197d EHT
AT I + FAATTIT D I Ol W [ Ha¥ BelG a8
TIT 3G BIST BISY TG & ... 35 8TcT &YPH FHIGAN TP
g f& ard FRM @ieY! guigy & a9 gq¥ wIfaY & & wwre
NI | ARG HEROT N8 dIford o 3ot 1har/”

"About a months back the respondents Tulsidas etc.

with the intention of planting idols etc in it have
constructed a Kothri in an illegal way, within the
compound of the Masjid.......Bairagiyan got the
Chabootra constructed overnight. Because of this
construction, there occurred so much rioting in the local
populace. Now a small Kothri has been constructed. ....... it
is requested that before the riot is created by Bairagis this
Kothri may kindly be dismantled and the Masjid may be
protected from the fury of Bairagis.” (E.T.C.)
1979.  Exhibit 30 (Suit-1) (Register 5 page 107-116-C) is a
copy of an application of 1877 seeking execution of the order
dated 7th November 1873 for removal of the idol, i.e., Charan
Paduka said to have been created in the disputed building. A
perusal of the said document shows that despite the order having
been passed on 7th November 1873 the same continued to exist

and was not removed. In para 6 it says:
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"That is to say that as per orders the idol has not yet been

removed. ....... So he has made a Chulha within the said

compound which has never been done before. There was a

small Chulah for puja which he has got extended." (E.T.C.)
1980. Besides, it also shows that in 1877 there also existed a
Chulha in the aforesaid premises, complaint whereof was also
made.
1981.  Exhibit 15 Suit 1 (Register 5 Page 41-43) : It is a
copy of the report dated Nil of Deputy Commissioner Faizabad
submitted pursuant to the Commissioner Faizabad's order dated
14™ May, 1877 passed in Misc. Appeal No.56, Mohd. Asghar
Vs. Khem Dass. This report appears to have been called by the
Commissioner in respect to a complaint made against raising of
a doorway in the northern wall of the disputed building. The
justification thereof was to provide a separate room on fair day
to visitors to the Janam Asthan. The document being old there
appears to be certain mistakes may be on account of legibility. It
reads as under:

“A doorway has recently been opened in the wall of
the Janum-Ashtan not at all in Baber's mosque, but in the
wall which infront is divided from the mosque by a railing.
This opening was necessary to give a separate route on fair

days to visitors to the Janum-Asthan. There was one
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opening only, so the cruch (sic:rush) was very great and
life was endangered. I marked out the spot for the opening
myself so there is no need to depute any Europe officer.
This petition is merely an attempt to annoy the Hindu by
making it dependent on the pleasure of the mosque people
to open or close the 2" door in which the Mohammedans
can have no interest.
2. No objection was made to the opening of this second
door.
3. On the 10" November 1873 Baldeo Das was ordered
in writing by the Deputy Commissioner to remove an
image place on the janam-Asthan platform. A report was
made by someone (probably a police officer) that he had
gone to the house of Baldeo dass and found that the latter
had gone to Gonda. The order was explained to Gyandas
and other priests who said could not carry out the order.
The order passed on this (15) was that if the other party
(i.e. the complainant) would name person on whom an
order of removal could be served-such should be served.
(c) There apparently the matter rested. There is no later
on the file.”
1982. Pursuant to this report, the Commissioner decided the
appeal on 13" December, 1877, and rejected the same. The copy
of the said order is Exhibit 16 (Suit-1) (Page 45 Register 5) and
it reads as under:
“As the door in question was opened by the Deputy
Commissioner in the interests of the public safety I decline
to interfere. Appeal dismissed.”
1983.  Exhibit 34 (Suit-1) (Register 5 page 131) is a copy of
the order dated 12.01.1884 passed by Assistant Commissioner,
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Faizabad. It says as under:

Cen The outer door will be left open. No lock
will be allowed upon it. It is absolutely essential to
observe the strictest neutrality and maintain the status

quo.”

1984.  This shows that in order to prevent any obstruction to
anyone from entering the disputed premises he directed for not
keeping lock on the doors and left the same open.

1985.  Exhibit 17 (Suit-1)(Page 47-53 Register 5) is a copy
of a judgment dated 18" June, 1883 passed by Sri Hari Kishan,
Sub-Judge, Faizabad in Suit No.1374/943 of 1883 dismissing
the claim of Syed Mohd. Asghar filed against Raghubar Dass
claiming rent for user of Chabutara and Takht which admits the
possession of Raghubar Das but failed to sustain his claim for
rent.

1986. The aforesaid documents disprove the claim of
Muslims. It appears that Mohd. Asghar in Suit No. 1374/943 of
1883 produced a witness namely Ganga Prasad, Qanungo, who
made some statement in favour of Mohd. Asghar but the same
was disbelieved by the Sub Judge. He also severely castigated
the conduct of the said Qanungo, an official of the Government,
making statement in favour of a private party in a private
dispute which was not supported by any documentary evidence
though the nature of the dispute warranted some documentary
evidence.

1987.  Exhibit 18 (Suit-1)(Page 55-57 Register 5) is an
application dated 2™ November, 1883 of Mohd. Asghar showing
himself as Mutawalli and Khatib Masjid Babari situated at Oudh
complaining that he is entitled to get the wall of the mosque

white-washed but is being obstructed by Raghubar Das though
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he has right only to the extent of Chabutara and Rasoi but the
wall and the gate etc. is part of the mosque and the complainant
is entitled to get it white-washed. The order passed on the said
application is Exhibit 27 (Suit-1) (Page 95-97 Register 5). The
Assistant Commissioner Faizabad passed the following order
dated 22" January, 1884:
oS sS O lgy gy s )8 359 (o —oditeg|
S dlemd S G &) Hs S pdbl i G sl
0 5 e (S d3ase 03300 5 Bl Sy w e Gosal S S
3480 ) 508 (s S LR Ly @aes S jhal eaa gl o S
e @ S dlas i ad )y dae (S soma il i sla U
—osta (S S alalae g ol G e S
Sy 5=
asiydl g g8y Jals 13D ClielS
“SITST HBGH] FETITN] BYIbT I 3T BRIbT BT §F WEd
ST @fFev W Sicaetr & 78 SiN YgeY QI Bl BEHIST P T3

&5 3wl g &%+ 3EIar d avarel #dfore df AYART TINE T
FN SN FEHE IR Bl WHS 1997 AT [ o qvara et

T TIIIT 14 g 81T oTovl & [ 37HcT aviHe BT J8id V]

G7d iV IS G 3TaTofl T HIGAd 7 &l oI |
§FH g3l I

BT ETGT TRIST THAY & SHNHH

(Hindi Transliteration)

Today the case was put up in the presence of the
parties, who have been informed of the orders of the
Deputy Commissioner and Raghubar Das has been
restricted not to repair the inner or outer portion of the
Masjid and Mohammad Asghar has been admonished that
the outer gate of the Masjid should not be locked. This was
important that long tradition should be maintained and no

intervention should be done in it. Ordered these papers
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should be consigned to office.” (E.T.C.)
1988.  Exhibit A-25 (Suit-1) (Register 7, page 277-281) is a
copy of a map prepared and submitted on 06.12.1885 by Sri
Gopal Sahai Amin, Court's Commissioner appointed by Sub-
Judge, Faizabad in Suit-1885 of the disputed place. It mentions
in the outer courtyard, existence of Sita Rasoi and Ram
Chabutara and this has continued to exist in the outer courtyard
even in 1950 as is evident from the map prepared by Sri Shiv
Shankar Lal Pleader, Commissioner appointed by Civil Judge,
Faizabad in Suit-1 submitted on 25.05.1950.
1989.  So far as the existence of Sita Rasoi which was on the
north west side in the outer courtyard is concerned, nothing has
come on record to show as to when it was actually constructed.
On the contrary, the record shows that it existed prior to 1885.
Its actual time and period when it was constructed is
unascertainable. It is beyond comprehension that Mir Baqi or
anyone else, while constructing a mosque at the disputed place
could have spared some Hindu structure(s) to continue, may be
smaller in size, in the precinct of mosque so as to be worshipped
by Hindus inside the premises of mosque. We put this question
to Sri Jilani also and he frankly stated that no Muslim would
allow 1dol worship in the precinct of a mosque.
1990. Considering the evidentiary admissions in Avadh
Kishore Dass Vs. Ram Gopal (supra) the Court said:

“It is true that evidentiary admissions are not conclusive

proof of the facts admitted and may be explained or shown

to be wrong, but they do raise an estoppel and shift the

burden of proof on to the person making them or his

representative-in-interest. Unless shown or explained to be

wrong, they are an efficacious proof of the facts admitted.”
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(para 23)
1991. In Sitaramacharya Vs. Gururajacharya, 1997(2)
SCC 548 the Court said:
“Under Section 18 of the Evidence Act the admission
made by the party would be relevant evidence. Section 31
provides that "admissions are not conclusive proof of the
matters admitted but they may operate  as estoppel under
the provisions hereinafter contained”. In view of the
admissions referred to earlier they appear to be
unequivocal and the finding recorded by the appellate
Court is cryptic. On the other hand, the trial Court has
gone into the evidence on issues in extenso and considered
the evidence and the appellate Court has not adverted to
any of those valid and relevant consideration made by the
trial Court. The High Court has dismissed the second
appeal holding that they are findings of fact recorded by
the appellate Court on appreciation of evidence. We think
that the view taken by the High Court is not correct in law.
The admissions in the written statement in the earlier
proceedings, though not conclusive, in the absence of any
reasonable and acceptable explanation, it is a telling
evidence heavily loaded against the respondent.” (para 6)
1992.  In United India Insurance Co. Ltd. and another Vs.
Samir Chandra Chaudhary, 2005(5) SCC 784 the Court said:
“Admission is the best piece of evidence against the
persons making admission. As was observed by this Court
in Avadh Kishore Das v. Ram Gopal and Ors., AIR (1979)
SC 861 in the backdrop of Section 31 of Indian Evidence
Act, 1872 (in short the ‘Evidence Act') it is true that

evidentiary admissions are not conclusive proof of the facts
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admitted and may be explained or shown to be wrong, but
they do raise an estoppel and shift the burden of proof
placing it on the person making the admission or his
representative-in-interest. Unless shown or explained to be
wrong, they are an efficacious proof of the facts admitted.
As observed by Phipson in his Law of Evidence (1963
Edition, Para 678) as the weight of an admission depends
on the circumstances under which it was made, these
circumstances may always be proved to impeach or
enhance its credibility. The effect of admission is that it
shifts the onus on the person admitting the fact on the
principle that what a party himself admits to be true may
reasonably be presumed to be so, and until the presumption
is rebutted, the fact admitted must be taken to be
established. An admission is the best evidence that an
opposing party can rely upon, and though not conclusive is
decisive of matter, unless successfully withdrawn or proved

erroneous. (See Narayan Bhagwantrao Gosavi Balajiwale
v. Gopal Vinayak Gosavi and Ors., AIR (1960) SC 100).”
(para 11)
1993. In Mahendra Manilal Nanavati Vs. Sushila
Mahendra Nanavati, AIR 1965 SC 364 the Court said:
“The provisions of the Evidence Act and the Code of Civil
Procedure provide for Courts accepting the admissions
made by parties and requiring no further proof in support
of the facts admitted.” (para 22)
“23. Section 58 of the Evidence Act inter alia provides
that no fact need be proved in any proceeding which the
parties thereto or their agents agree to admit at the hearing

or which by any rule of pleading in force at the time they
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are deemed to have admitted by their pleading. Rule 5 of
O. VIII, C.P.C., provides that every allegation of fact in the
plaint, if not denied specifically or by necessary
implication or stated to be not admitted in the pleadings of
the defendant, shall be taken to be admitted except as
against a person under disability.”

“24. Both these provisions, however, vest discretion in the
Court to require any fact so admitted to be proved
otherwise than by such admission. Rule 6 of O. XII of the
Code allows a party to apply to the Court at any stage of a
suit for such judgment or order as upon the admissions of
fact made either on the pleadings or otherwise he may be
entitled to, and empowers the Court to make such order or
give such judgment on the application as it may think just.
There is therefore no good reason for the view that the
Court cannot act upon the admissions of the parties in
proceedings under the Act.”

“25. Section 23 of the Act requires the Court to be
satisfied on certain matters before it is to pass a decree.

The satisfaction of the Court is to be on the matter on
record as it is on that matter that it has to conclude
whether a certain fact has been proved or not. The
satisfaction can be based on the admissions of the parties.

It can be based on the evidence, oral or documentary, led
in the case. The evidence may be direct or circumstantial.”

“29. .. it is quite competent for the Court to arrive at the
necessary satisfaction even on the basis of the admissions
of  the parties alone. Admissions are to be ignored on
grounds  of prudence only when the Court, in the

circumstances of a case, is of opinion that the



2073

admissions of the parties may be collusive. If there be
no ground for such a view, it would be proper for the
Court to act on those admissions without forcing the
parties to lead other evidence to establish the facts
admitted, unless of course the admissions are
contradicted by the facts proved or a doubt is created by
the proved facts as regards the correctness of the facts
admitted.”

1994.  In State of Bihar and others Vs. Sri Radha Krishna

Singh and others, AIR 1983 SC 684 various aspects of the

Evidence Act came to be considered. With respect to gencalogy

the Court said:
“18. . ... the plaint genealogy is the very fabric and
foundation of the edifice on which is built the plaintiff's
case. This is the starting point of the case of the plaintiff
which has been hotly contested by the appellant. In such
cases, as there is a tendency on the part of an interested
person or a party in order to grab, establish or prove an
alleged claim, to concoct, fabricate or procure false
genealogy to suit their ends, the courts in relying on the
genealogy put forward must guard themselves against
falling into the trap laid by a series of documents or a
labyrinth of seemingly old genealogies to support their
rival claims.”

“19.  The principles governing such cases may be

summarized thus:

(1) Genealogies admitted or proved to be old and relied on

in previous cases are doubtless relevant and in some cases

may even be conclusive of the facts proved but there are

several considerations which must be kept in mind by the
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courts before accepting or relying on the genealogies:

(a) Source of the genealogy and its dependability.

(b) Admissibility of the genealogy under the Evidence Act
(c) A proper use of the said genealogies in decisions or
judgments on which reliance is placed.

(d) Age of genealogies.

(e) Litigations where such genealogies have been accepted
or rejected.

(2) On the question of admissibility the following tests must
be adopted.:

(a) The genealogies of the families concerned must fall
within the four-corners of s.32 (5) or s. 13 of the Evidence
Act.

(b) They must not be hit by the doctrine of post litem
motam.

(c) The genealogies or the claim cannot be proved by
recitals, depositions or facts narrated in the judgment
which have been held by a long course of decisions to be
inadmissible.

(d) Where genealogy is proved by oral evidence, the said
evidence must clearly show special means of knowledge
disclosing the exact source, time and the circumstances
under which the knowledge is acquired, and this must be
clearly and conclusively proved,.”

“24. It is well settled that when a case of a party is based
on a genealogy consisting of links, it is incumbent on the
party to prove every link thereof and even if one link is
found to be missing then in the eye of law the genealogy
cannot be said to have been fully proved.”

1995.  With respect to Section 5 of the Evidence Act the
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Court said:
“32. . ... ExJ being an entry in a Register made by a
public officer in the discharge of his duties squarely falls
within the four corners of s. 35 of the Evidence Act and is,
therefore, doubtless admissible. In this connection, the
learned Judge observed thus:
". ... There can thus be no doubt that it is admissible
under section 35 of the Evidence Act."”
33 ... .. We agree with the unanimous view of the High
Court that Ex. J is admissible. . . .. .. all the conditions
of s. 35 of the Evidence Act are fully complied with and
fulfilled. . . . . It is a different matter that even though a
document may be admissible in evidence its probative
value may be almost zero and this is the main aspect of the
case which we propose to highlight when we deal with the
legal value of this document.”
“35. In our opinion, Ex. J. squarely falls within the four
corners of s. 35 of the Evidence Act which requires the
following conditions to be fulfilled before a document can
be admissible under this section.
(1) the document must be in the nature of an entry
in any public or other official book, register or
record,
(2) it must state a fact in issue or a relevant fact,
(3) the entry must be made by a public servant in the
discharge of his official duties or in performance of
his duties especially enjoined by the law of the
country in which the relevant entry is kept.”
“36. ... .. he was entrusted with the task of and enjoined

the duty of ascertaining the possession of various landlords
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for the purpose of taking suitable steps in the matter. .
. .. The question as to whether the relevant fact is proved
or not is quite a different matter which has nothing to do
with the admissibility of the document but which assumes
importance only when we consider the probative value of
a particular document. . . . . . Thus, all the aforesaid
conditions of s. 35 are fully complied with in this case.”
“38. In P.C. Purushothama Reddiar v. S. Perumal,
(1972) 2 SCR 646 this Court while considering the effect
of s. 35 of the Evidence Act observed as follows:-

AT The first part of s. 35 of the Evidence Act
says that an entry in any public record stating a fact in
issue or relevant fact and made by a public servant in the
discharge of his official duty is relevant evidence. Quite
clearly the reports in question were made by public
servants in discharge of their official duty."

1996. With respect to admissibility of document and
probative value the Court in State of Bihar and others Vs. Sri
Radha Krishna Singh (supra) said:
“40. We may not be understood, while holding that Ex.J is
admissible, to mean that all its recitals are correct or that
it has very great probative value merely because It happens
to be an ancient document. Admissibility of a document is
one thing and its probative value quite another—these two
aspects cannot be combined. A document may be
admissible and yet may not carry any conviction and
weight or its probative value may be nil.”
“47. We would like to mention here that even if a
document may be admissible or an ancient one, it cannot

carry the same weight or probative value as a document
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which is prepared either under a statute, ordinance or an
Act which requires certain conditions to be fulfilled. This
was the case in both Ghulam Rasul Khan's (AIR 1925 PC
170) and Shyam Pratap Singh's cases (AIR 1946 PC 103)
(supra).”
1997.  In various gazetteers also this has been noticed. The
entry of Hindu public before December, 1949 inside the
building premises has not been disputed even by the witnesses
of plaintiffs (Suit-4).
1998.  Considering as to how a fact can be said to have been
proved in T. Shankar Prasad Vs. State of A.P., 2004(3) SCC
753 the Court said that direct evidence is one of the modes
through which a fact can be proved but that is not the only mode
envisaged in the Evidence Act. In para 11, 12, 13 and 14 the
Court said:
“11. Proof of the fact depends upon the degree of
probability of its having existed. The standard required for
reaching the supposition is that of a prudent man acting in
any important matter concerning him. Fletcher Moulton
L.J. in Hawkins v. Powells Tillery Steam Coal Co. Ltd.
(1911 (1) KB 988) observed as follows:

"Proof does not mean proof to vrigid
mathematical demonstration, because that is
impossible; it must mean such evidence as would
induce a reasonable man to come to a particular
conclusion".

12.  The said observation has stood the test of time and
can now be followed as the standard of proof. In reaching
the conclusion the Court can use the process of inferences

to be drawn from facts produced or proved. Such
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inferences are akin to presumptions in law. Law gives
absolute discretion to the Court to presume the existence of
any fact which it thinks likely to have happened. In that
process the Court may have regard to common course of
natural events, human conduct, public or private business
vis- -vis the facts of the particular case. The discretion is
clearly envisaged in Section 114 of the Evidence Act.
13.  Presumption is an inference of a certain fact drawn
from other proved facts. While inferring the existence of a
fact from another, the Court is only applying a process of
intelligent reasoning which the mind of a prudent man
would do under similar circumstances. Presumption is not
the final conclusion to be drawn from other facts. But it
could as well be final if it remains undisturbed later.
Presumption in law of evidence is a rule indicating the
stage of shifting the burden of proof. From a certain fact or
facts the Court can draw an inference and that would
remain until such inference is either disproved or dispelled.
14.  For the purpose of reaching one conclusion the
Court can rely on a factual presumption. Unless the
presumption is disproved or dispelled or rebutted the Court
can treat the presumption as tantamounting to proof.
However, as a caution of prudence we have to observe that
it may be unsafe to use that presumption to draw yet
another discretionary presumption unless there is a
statutory compulsion. This Court has indicated so in
Suresh Budharmal Kalani v. State of Maharashtra (1998
(7) SCC 337):

"A presumption can be drawn only from

facts—and not from other presumptions—by a
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process of probable and logical reasoning”.
1999.  Though plaintiffs (Suit-3) have pleaded that the idols
in question were already there under the central dome of the
disputed building inside the inner courtyard for time
immemorial and nothing happened in the night of 22nd/23rd
December, 1949 but the plaintiffs (Suit-4 and 5) have
categorically pleaded that the idol(s) were placed in the disputed
building in the night of 22nd/23rd December, 1949. We
propose to find out whether plaintiffs (Suit-3) have discharged
burden of showing idols under the central dome prior to
2274/23" December, 1949.
2000.  Sri Deoki Nandan Agarwal who earlier represented the
plaintiffs 1 and 2 (Suit-5) as their next friend made a statement
under Order X Rule 2 C.P.C. on 30.04.1992 and said:
“In the early hours of December 23, 1949, the idol of
Bhagwan Sri Ram Lala, which was already on Ram
Chabutra was transferred to the place where He presently
sits, that is, under the central dome of the disputed
building. I was not personally present at that time at the
place. This information was conveyed to me by Paramhans
Ram Chandra Das of Digamber Akhara. This transfer of
the idol was done by Paramhans Ram Chandra Das and
Baba Abhi Ram Das and certain other persons whose
names I do not remember at the moment...."
2001. DW 2/1-2 has also said on page 12, 42 and 128:
I 1949 H [qarfed uRwY @r die qrem YT sl THIE g

8ol o7/ THYE W TIcqd oI JEE qiel §ad @ Ale @l 91T aol
SWPd WHT Pl WeT UG WG diefl 9N dd dT YT 9T

FHIYST Gfca @ YI§ a¥® THATHT BT HUSIY
TerT Y9 gYavl o7/ Yoa¥ a¥® X U [Y7F aqeT
FiHT FATT FTAT ¥ITT T (U7 12)
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“In 1949 the central portion of the disputed
premises, i.e, sanctum (Garbh Grih) was attached. Garbh
Grih meant the portion below the three domed building and
the appurtenant land in front thereof upto the grill wall.
Towards east of the attached property, the store of Ram
Janmbhumi and Ram Chabutara existed. Towards
north, the places of four-footprints and Chauka-Belan
(Utensils used in Indian kitchen) existed.” (ETC)

T §3T 17 e X 21 [be T=—dlsT VHagawl digqa o7/
faarfed & & wrer—Arey 98 IFEgaNT H eav g AT (457 42)

“Till the Babri mosque was not demolished, there

was an appurtenant 17 feet x 21 feet Ramchabutara. Along
with the disputed structure, the Ramchabutara was also
demolished.” (E.T.C)

“i Jg forar & 1% 1859 30 H qIforq 3iell 9ME & GHI H
AT § HiaT vig @ T 89 @ I 87 V8, TeEfd Big
WHeIaT T8 et | 3% 319 & H UgT @ SENY U forar 8/ I8
39 H [v1 fbarg § ger o, I8 Fe g 8] £/ Fel I8 Iq
Tel & [ Targ arforg STefl & BT BIABIT 1858 0 H WATC &I
T o7 F7 TEl| F T §9 17 B GITPRI & SN T §F Wa
H e & b 1859 0 H qIfoia S7cfl 9Img Farg o AT T8l | IE BEAl
Terd & [ 1859 30 H UHAGANT d AT VHIE B T PYA D
AT ¥ AT BIg "l T8 §5 /7 (497 128)

“I have written that in 1859, during the time of Wajid

Ali Shah, attempts had been made to vandalise Ram
Chabutra and Sita Rasoi but to no avail. I have written this
portion on the basis of my study. I do not remember in
which book I had read this portion. I do not remember
whether the reign of Wajid Ali Shah had come to an end or

not in 1858. I neither know nor remember whether Wajid
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Ali Shah was Nawab or not in 1859. It is wrong to say that

no incident occurred in 1859 which involved attempts to

damage Ram Chabutra and Sita Rasoi.” (E.T.C)
2002. The State authorities have filed their written statement
in Suit-1 and 3 wherein they have also taken this stand that the
idols were kept under the central dome of the disputed building
in the night of 22"/23™ December, 1949. Though this fact has
been seriously disputed by plaintiffs (Suit-3) and a large number
of witnesses have been produced by them to demolish this fact
but we find a self contradiction in those statements and for
reasons more than one as we shall discuss now, the statements
of most of such witnesses produced on behalf of plaintiff (Suit-
3) are uncreditworthy.
2003.  Plaintiffs (Suit-3) have examined twenty witnesses i.e.
D.W.-3/1 to 3/20. Almost all the witnesses have filed their
affidavits under Order XVIII Rule 4 C.P.C., as permitted by this
Court, to depose their statement in-chief and all these affidavits
are virtually similar, containing prototype statements with minor
corrections or variations here and there.
2004.  The basic submission is that the building has all along
been worshipped by Hindus, managed by the priest and agents
of Nirmohi Akhara and idols were already there under the
central dome of the disputed building much before 1949. Hindus
were regularly worshipping by entering into the disputed
building, i.e., inner courtyard prior to 1949. They have also
denied any incident of 22/23™ December, 1949 with respect to
placement of the idols inside the building under the central
dome since it was already there.
2005.  For the purpose of Suit-3, the disputed site means only

"the inner courtyard". The aforesaid Suit-3 has not been filed
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with respect to any part of the premises constituting part of the
outer courtyard. Therefore, qua Suit-3, the "disputed site" or
"disputed area" or "disputed building" means only the "inner
courtyard" and the building existed thereat. As per the plaint
statement in Suit-3, the temple of Lord Rama existed at the
disputed site since time immemorial. They denied any battle of
Babar with the then ruler at Ayodhya, construction by Babar or
his agent in 1528 AD, riot or dispute of 1934 as also the alleged
incident of placement of idol in the night of 22/23 December,
1949 in the disputed building. It is in support of these
averments, twenty witnesses have been produced on behalf of
the plaintiff (Suit-3). In fact, in the plaint, nothing has been said
about 1528 or 1934 except that no Muslim was ever allowed or
admitted to enter atleast ever since the year 1934, as is evident
from para 5 thereof but in replication, these incidents have been
disputed.

2006. The respondents no.6 to 8 in their written statement
gave the date of construction of the disputed building as mosque
in 1528 AD by Babar, its maintenance through the grant
received from the then Emperor and thereafter by State
authorities etc. and continued Namaz till 16™ December, 1949.
In reply thereto, the replication filed by the plaintiff states that
no property was constructed by Babar as mosque but throughout
it has been a temple of Lord Rama and that the plaintiffs are in
possession of the said temple since time immemorial from the
date of the construction of the temple.

2007. Clarifying their stand, Sri Sarab Jeet Lal Verma,
Advocate appearing on behalf of the plaintiffs (Suit-3) before
the Civil Judge made a statement on 17" May, 1963 under Order
X Rule 2 C.P.C. that the property in suit 1s believed to be the
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birth place of Lord Ram Chandra and so there is a temple of
Lord Ram Chandra on it. The management and control of this
temple is that of plaintiffs and property is not dedicated to the
idol though the temple is made on the land which is the birth
place of lord Ram. It is owned by the plaintiffs and the temple
was made by the plaintiffs. He further clarified that the suit is
confined to the property shown by letters EF G HI J K L in the
map appended to the plaint (Suit-3).
2008.  All the witnesses of plaintiff (Suit-3) have been cross-
examined at very great length to contradict them and to extract
truth from it. In T. Shankar Prasad Vs. State of A.P. (supra) in
respect to the testimony of a witness cross-examined and
contradicted with the leave of the Court by the party calling him
with reference to Section 154 of the Evidence Act the Court
said:
“It is for the judge of fact to consider in each case whether
as a result of such cross-examination and contradiction,
the witness stands thoroughly discredited or can still be
believed in regard to a party of his testimony. If the judge
finds that in the process the credit of the witness has not
been completely shaken, he may after reading and
considering the evidence of the said witness, accept in the
light of the other evidence on record that part of his
testimony which he found to be creditworthy and act upon
it.” (para 24)
2009. It is now in the context of the above stand of the
plaintiffs (Suit-3) we would examine the statements made by
their witnesses.
2010. DW 3/1 Mahant Bhaskar Das, Sarpanch Shri
Manch Ramanandiya Nirmohi Akhara, Ramghat, Ayodhya
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besides other, firstly said in para 9 of the affidavit that Ram
Janam Bhumi and all the surrounding, small and big temples
and religious place like Chathi Poojan Sthal, Ram Chabutara
Mandir Sthan, Shashthamukhi Shankar Bhagwan, Ganesh Ji,
Seeta Koop Mandir, Gufa Mandir, Sumitra Mandir, Lomash
Samadhi etc. are all the property of Nirmohi Akhara. It is in
their possession and management for last several hundred years
prior to the attachment and they have continued to look after the
same till acquisition.

2011.  Then in para 10 of the affidavit he has specifically said
that from 1946 to 1949, in the internal part of the main temple,
Nirmohi Akhara through its Pujaries have continued worship
including other religious places like Ram Chabutara, Shashtha
Mukhi Shankar Bhagwan Sthal and Chathi Poojan Sthal and that
no Namaz has been offered in the disputed site from 1946 to
1949. In para 81 he said that Bhagwan Ram Lala is inside the
disputed building prior to 1934, and, since 1934, Nirmohi
Akhara is continuously having its possession. It, however,
admits in para 48 that there was police surveillance at the
eastern gate of Mandir Ram Janam Bhoomi prior to 22/23
December, 1949 and Police Chauki was also established in the
north-east corner of temple. In para 56, he has admitted that
Raghubar Das was the Mahant of Nirmohi Akhara prior to 1885
and had filed a case in respect to Ram Chabutara in his own
name and not on behalf of Nirmohi Akhara. In para 62,
however, he has denied about shifting of idol from Ram
Chabutara on 22/23 December, 1949.

2012. Having said so, he has made very interesting
statements in cross examination. Firstly he has admitted that a

mosque was constructed in 1528 AD after demolition of Sri
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Ram Janam Bhoomi temple in page 47:
“Yo—§I§¥] FRTS BT (9407 e g3 <77
So— W 1528 # Hivr7 @Al Ffev als »vd ARkOT
garg wg oft 1 (49 47)
"Question:- When was Babri mosque built?
Answer:- The mosque was built in the year 1528 by
demolishing Sri Ramjanmbhumi temple. (ETC)
“JE TTST YO W FAdT T o9 W 6T 1528 ¥ & [danled ¥aT
g1 I8 §id H 3y gdoil W Gl & Pel Ul 78l &/ I8 SIST 76
gV g1 &/ I8 FIST 9% & A F Sl & A aF §oT &

3iIv STfErdt 1% I8 FTST T 1934 # aIT o7/[”
"This conflict used to take place since beginning, when the
disputed structure was built over there in the year 1528. I
have heard this from my ancestors, but have not read it
anywhere. This conflict broke out on 76 occasions. This
conflict has continued from the time of Babar to the British
period and it last broke out in the year 1934." (E.T.C.)
PR & ¥gF fire 77 o SN SE dfev w7 1528 H fivarar
T o7 | Wl HTT T 1528 H TISITIT TIT o, 98 A ©F
W faeaifaca gvr gaarar 741 o7 v flg—dT 4 gHHT
SO EIY glar R8T o7/
Jg HET Teid & fb W 1528 H O fdarfed ¥aT g=arar
T, a9 el dGfey @ GISEY T8l G T 9T I8 Ml HEr
Ted & [ B9 WA T8 Pis AleY T8l o7 H° W 1528 H HfQY
AISHY [qarfed wa gar arefl ard g fa@anacd §INT T qH qfev
g7 o P 17 @ ol | gA ofl, #& ggt 78 eft /-
(@7 119)
"Since the buildings built by Vikramaditya were 2500

years old, they collapsed on their own and the Janmbhumi

temple was demolished in the year 1528. The building which
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was demolished in the year 1528, was originally built by
Vikramaditya with intervening renovations from time to
time.

It is wrong to say that when the disputed structure was
built in the year 1528, it had not been built by demolishing
any temple. It is also wrong to say that no temple existed over
there at that time. The factum of building of disputed
structure in the year 1528 by demolishing a temple, and the
building of Janmbhumi temple by Vikramaditya, were heard
by me from my ancestors, and I have not read it anywhere."

(E.T.C)

2013.  This statement of the witness is directly contrary to the
pleading and the basic case of the plaintiffs (Suit-3).
2014.  Moreover having said so that is about construction of
mosque nowhere he has said as to when the above mosque
ceased to be a mosque and when worship by Hindus started in
the disputed building. He however has confined the period of
worship by Hindus prior to 1934. On page 47, 63, 98, 108 and
109, he has said:

“U0— SURIFT ARG He d& BIIH Y&l o7

S0— W 1934 ® UYgd ®§ T&T UV YG[—-YI3 glar 7ol

8T Y8T 8 1" (457 47)

Question:- Till when did the aforesaid mosque exist?
Answer:- Prayer-worship has been continuing over there
from before the year 1934." (E.T.C)
“‘frlel sr@rer 7 gEell §IY fagrfed waqd @ fay gt
W 1934 W Ygd [7gFd f&ar &7 uvg I8 715 78 & &
W 1934  faba Yol faqifad wa7 & oy [F4l8] srars 7 gor)
fAgarT f&ar ar;” (4957 63)

"The first priest for the disputed structure was
appointed before the year 1934 by the Nirmohi Akhara,
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but (I) do not remember as to how much before the year
1934, was the priest appointed by the Nirmohi Akhara for
the disputed structure." (E.T.C)
“G7 1934 ® UYsA W gET A vwelt oft, for7 s@e @
[l 8= = HIAfST BT o7 |

gEl U¥ NTHel Off @l Hid, e ff @l Hid, §FH1T il B
g, w@iferT I ywarT Sife @ qfar vt ot 3 |y qfaar
W 1934 & ygd @ fagrfad €97 & IqY V&l eff/
fqarfed 9o & #eg aiet Y9g & Al Hiieal g ¥ qidar vl g5
oft1” (47 98)

""Idol existed over there from before the year 1934,
which had been installed by some Mahant of the Akhara.

The idols of Ramlala, Laxman Ji, Hanuman Ji and
Lord Saligram existed over there. All these idols were
inside the disputed structure from before the year 1934.
These idols existed at the stairs beneath the middle dome of
the disputed structure.”" (E.T.C)

“fagrfead va7 ¥ g @7 1934 & yga velt 7 ot
g 1w w7 7 v T oft srerar favr vl off ' Her s e
g1 (a7 108)

"The idol had been installed in the disputed
structure prior to the year 1934, but [ have no knowledge
as to when was it installed or by whom." (E.T.C)

“H7 g8 §ia eyq ydwl #@ gAr & f& 77 1934 &
yge! g8l gid vdl g5 oft/ 4 ¥ 4 7§t Far g T & dtT
T+ grd fagrfed w97 @ fyaror qrdl €7 1528 @
fead w9g §15 fagrfed g7 4 gfd v&ft 78 ot~

(@7 109)

"l had heard it from my ancestors that the idols
existed over there from before the year 1934. I will also

not be able to tell how many years after the construction
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of the three domed disputed structure i.e. after the year
1528, were the idols installed in the disputed structure."
(E.T.C)
2015. So far as his own visit to the disputed site is
concerned, he claimed it since 1946, at page 46:

i faqiiad weIeT Uv H 1946 ¥ AT ¥&T § i g8 v H

vear d o7/ # 98] Uv HQY UY Yo—UIS HYal o, Feldd
gt |” (47 46)

"l have been going to the disputed site from the year
1946 and I also used to stay over there. I used to carry out
prayer-worship in the temple over there as a priest.”

(E.T.C)
2016. The visit of Muslims at the disputed site is also
disputed by him since 1946 at page 53 and 127:

I 1946 H FATH T [Gdriad 9aT Uv &l Sd—drd
o H9 W7 1946 § [l gHTHT Pl [Qarfed waT H Sa—oard
Tel 7| Y G 1949 a% faqfed ¥aT # AT T8 §% 1

(457 53)

"In the year 1946, the Muslims did not visit the
disputed structure. In the year 1946, I did not see any
Muslim visit the disputed structure. Namaz was not offered
in the disputed structure till December, 1949." (E.T.C)

“TT 1946 H ST GIFT GO &Y 37 o JF [dared HIT B
3GV TPV GO Hea of | W 1946 # Hiergl arel Jrarw
® gTiTl Svare IRl @ foy g vEd of SN
AV GIE 8 §ol H 12 oI P SN W TN §of W A—EIg Al
gof ¥Id A% Gell &l &7 (4T 127)

"The people who used to come to have darshan in the
vear 1946, used to have darshan from inside the disputed
structure. In the year 1946, both the gates of the grill

wall used to remain open for the devotees and the temple
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used to remain open between 8 am to 12 noon and 4 pm to
9/9.30 pm." (E.T.C)
2017.  His statement apart the affairs of Nirmohi Akhara has
attained importance for he is Panch of Nirmohi Akhara since
1950 and presently Sarpanch and Mukhtare Aam:
“H w7 1950 H [FEET s@rs @ Ue g3 AT SR HE
Vg QI Sff @ FRENSTH M or) | 1950 @ H §eI§w
gq AT 3T YT § | SVP I IU—wvyd §ar o7 v 3T &
$§ Gl gysad # OHHT GYUT & TIT IV IToT T
fral gt srErs &1 WYyq g EaReTT § 1 4 [E/E sare
& HET ST QT il bl GEINSTH & (Uo7 72)
"l became the 'Panch' of Nirmohi Akhara in the year

1950 as also the 'Mukhtar-e-aam' (power of attorney
holder) of Mahant Raghunath Das. I have regularly
continued as a 'Panch’ from the year 1950. Thereafter, 1
became its 'Up-Sarpanch' and today for last many years, 1
am its 'Sarpanch', and even today I am 'Sarpanch’ and
'Mukhtar-e-aam' of Nirmohi Akhara. I am the 'Mukhtar-
e-aam' of Nirmohi Akhara's Mahant Jagannath Das."
(E.T.C)
2018.  Regarding the incident of 22/23 December, 1949, he
said at page 77/78 and 80:

“22,/23 [EHF¥gY WY 1949 BT g &I fagrfea
yq7 q Hig ETcTr 787 g3 ot I PIg g5 wEar & [
22,/23 [dRY 1949 @I J1d &I [dqiiad wa7 4 @I gl g3, dl
Jg ToId FHEar 8/ H 22,23 =Y T 1949 @ ¥Iq @I [daqrfad
gRwY 7 & dige o1 # 13 7 W TURE §9f Wil § SN A1
TN g1 3G Il § O I I 22,23 QWX AT 1949 Bl XTI

&I Gl HHIN GIAT A7) B9 WHY Il 99 NId Bl H JREE @
e arer VeI U¥ @RI T (497 77—78)

""No incident occurred in the disputed structure in
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the night of 22/23 December, 1949. If somebody claims
that some incidents occurred in the disputed structure in
the night of 22/23 December, 1949, then he is stating
wrongly. In the night of 22/23 December, 1949 I was
present in the disputed premises. I go to bed at 11.30 PM
and get up at 4.30 AM. I must have slept so in that night i.e.
in the night of 22/23 December, 1949. At that time i.e. in
that night, I had slept at the place beneath the dome."
(E.T.C)
“gie 39 RYIc 4 I8 ferar &l & 22,23 [RGRN 67 1949
P IT H G Rl T ARGIG H QIS §lbY ARG T9Id [T
a g8 §Id Ted ferd! €/ forT RI7IE T I ot BT ATH §9
Ryie” & faer &, &t A9 wrer 22,23 fewrav @9
1949 @ WG &1 [T qrd HIT A €I o 3k forT
YeoIT S Ol @7 7 g9 Rule 7 forar & a8 8 gevaerd o
g Ul 99 T W< [Hard H @ o 3N SHARTAGTS a8l & ol
22,23 QTN GT 1949 P T1d BT VY H W o 3R forT
TASTES @7 T RO 7 o7 & 98 9w WHE NHFIay
» gl o iv 9w viad fagrfed gRev 4 & @19
el |” (47 80)
"If it is so mentioned in that report that in the night of
22/23 December, 1949, some people had entered the
mosque and de-sanctified the mosque, then the said fact
has been mentioned wrongly. The Ramshakal Das named
in this report, had slept along-with me in the domed
structure in the night of 22/23 December, 1949 , and the
Sudarshan Das named in this report, is the same
Sudarshan Das who had slept in the saints'
accommodation in that night and Abhay Ram Das is the
same person who had slept in the 'Katha Mandap' in the
night of 22/23 December, 1949 and the Ram Das Ji named
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in the report, was the priest of Ramchabutara at that time
and he had slept in the disputed premises in that night."
(E.T.C)
2019.  The contradictions and incorrectness in his statement
1s evident from the following:

“gg RygragT fAqrfea wa7 4 €7 1950 & Ugad
W T/ 78 M¥eTaT darfed a7 § W 1950 @ G GIeT Ygol o
o7/ g8 iereT [qarfad 9a7 # W7 1950 H o g B Hbl
&l §% off 1" (4T 104)

""This throne existed in the disputed structure from

before the year 1950. This throne was present in the
disputed structure, from ten years before the year 1950.
This throne was in the disputed structure in the year 1950,
but it had not been attached.”" (E.T.C)

“HT 1986 ® Usd 37 [¥FA A fwr veT RysTaT
faqrfeq werer yv 781 &1 I8 & wear & & I8 NerT a7
1986 H faqrfad ¥a7 &1 Tl Gord @ §I§ 8T @l AT 8"

(4T 147)

“Before 1986, the throne, visible in these
photographs, did not exist at the disputed site. This
throne may have been placed in the disputed building after
its lock was opened in 1986.” (E.T.C.)

“fagrfed w97 4 wAGAT ot I T FAAT off |

I I IdAr 7 1934 & Gger W Fell 3T V&l 8/ (47 107)

""There were two idols of Ramlala in the disputed

structure . . . . . .. Both these idols were in existence from

before the year 1934." (E.T.C)
“SIFRTH @I Sff ... fAqifed 9aT @ ORI o Y aEr
f&—3ifarT g7 Sft 18 srears & gorrel 78l of |7 (Yo7 123)

"Abhiram Das. . . . . .. was also the priest of the

disputed structure. Then stated that Abhiram Das was not
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the priest of Nirmohi Akhara." (E.T.C)

“Ffeger 47 waaar ot 1 7 qfag » IR T
gar a1 &7 S19/% v T e off @ gid off S v aemr
el Sff @l gid off |

XA Gff @1 U cleqvT &Il Sff @l & Hidal W 1934 &
ygel | Fell 37 W&l oA [ (45T 127)

"Inadvertently I had stated about two idols of
Ramlala, when there was one idol of Ramlala and one of
Laxmanlala.

The two idols of Ramlala and Laxmanlala, have been
in existence from before the year 1934." (E.T.C)

g G B I9T—UF BT UNTITH 25 fae@rar e fored
c@PHY AIE J BET [ g9 UNIIw H Ol g [or@r & 98 wWal
ferar &

QuNIad UNTHT® 25 TaIE @l [Q@rdr a1 SR T8 qeT AT
f& g9 e d fordl g & sgrH—vaa UorieH @7 faFe WO
81 UG 82 H [awg V&T RIgrTT aqar &7 8 3Ifq YrHaqay &7 87

SUNIFT Bl GEGHY A8 7 FET 16§ URIEITH H faF Bl
e i fered ft 8

g9 e # oif 49 a7 wo—81 vF 82 HT gIraIr
fear &, sw®T Sead@r Taa & 7wIT 8, @l eIgy P
Terdl &1 39 UNTITE 25 @I TGI8 @I @Y qeT AT ¥
INTUTH § T BIeT F0—83 UG 84 @& W H 3T Fooidd [HT &,
Jg [l HUNT 9FT BT Fooied &7 JURIFT Pl GEHY T8+ Bl
& |31 ORIFTH 25 BT HeIT Tard g wgT 8 17(I97 137)

“Paragraph 25 of affidavit filed at the examination-
in-chief was shown to the witness following which he stated
— Whatsoever is stated in this paragraph, is correctly
written.

The aforesaid paragraph 25 was shown to the

witness and a query was put to him as to whether the
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throne, visible in photographs 81 and 82 of the black-white
album represented chabutra or Ram Chabutra.

Seeing the aforesaid photographs, the witness stated
that photographs in this paragraph had been wrongly
numbered.

In this paragraph, photographs 81 and 82 have
been quoted wrongly; that is due to typographical error.
This very paragraph 25 was shown to the witness and he
was queried as to which upper portion found place in his
description about photographs 83 and 84 of this
paragraph. Looking at the aforesaid, the witness stated that
his statement in paragraph 25 had gone wrong.”(E.T.C.)

“GIH G GNIET I9G—GF B H UNTHTE B 24 BT 39T
G I8 forad AIET GaT qarel aict, 29—30 FaNT &7 fa@rar
TIT 3 GET fa5 §¥7%l ST9HT 7 drqd & ar TaiE 7 BEl & I§
o Tora ferer 79T €1 I8 YRT S €I P Terdl &
forer 73T 8177 (957 138)

“A portion of this very paragraph 24 of affidavit filed

at examination-in chief — which portion runs as
Janmbhumi, opposite to which lie a Batasha-selling shop
and 29-30 chabutras — was shown to the witness and he
was queried as to what he meant by the said words.
Thereupon the witness stated — It is also incorrectly
written. This portion in its entirety has come to be
written due to typographical error.” (E.T.C.)
2020. Regarding the period of construction of Ram
Chabutara, he said :
‘g9 Hid B JHIY B OHIT H [FHIEN ETe F AR A
Y@ o, G P A Fol 7ol AIgH | I8 &d H 319 georl | gl
g @l ugr & & waggaxy g¥ foradl #t qfagr eff, ag
W FTT FITITE JHIY & A7 7 ¥&T TF off
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JIGOTE 3B B GTHH H I I8 IHAGART 17 b x 21 e @r
o7 3Iv 99 GHHIT H 4l §9 UV GWl Gv8 P DR TSl g o
ST [ F 1950 4 UST 3T AT/ (4T 109—110)

"This idol was installed in the period of Akbar by
Mahant of Nirmohi Akhara, I do not know his name. I have
heard this from my ancestors, and have not read it
anywhere. All the idols at the Ramchabutara, had been
installed in the period of Mughal emperor Akbar. In the
period of emperor Akbar also, this Ramchabutara was of
the dimension 17 feet x 21 feet and in that period also, it
had a similar thatch, as was there in the year 1950."

(E.T.C.)

"/ YIH A% » WrgE 4 UH SIqT 6 1885 §
qTRereT EST T/ I8 <ral Hewi YgSY I off 7 GIeder [ar
o I (el sErs § HEwT o | I8 <Al He—uiol Horele bl
3IQTeId H TIIST 3T 9T SiIN Ugel §9 YbaH @[99/ vgav arvy
Wl & uer H gair o7/ g5 H d IUicT H 8N V| §HD] 3T VG
ey off 7 T8l @I eft forem oot @l orfler H 9w UG @ gIe
gWl STUleT TS H Q1T T8l g3/ (45T 109—110)

"A suit had been filed regarding this
Ramchabutara in the year 1885. This suit had been filed
by Mahant Raghubar Das, who was Mahant of Nirmohi
Akhara. This suit had been filed in the court of Sub-Judge,

Faizabad, and earlier this suit was decided in favour of
Raghubar Das. Subsequently, he lost in appeal. This
appeal had not been preferred by Raghubar Das. No
Second Appeal was filed at Lucknow against the decision

of District Judge in that appeal.” (E.T.C.)
‘GH WA 7 FYAX B G €[TT HET wrar o,
Ty T8 HET Grar 7| S ST ST i Wl ay el

¥ BET Gl o] B9 WAI 4 §9 VH G BT GFBA 17 X 21
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fise & e (97 110)

"At that time, Ramchabutara was called
Janmsthan and not Janmbhumi. It started being referred
as Janmbhumi about 100 years ago. At that time also, the
area of this Ramchabutara was 17 x 21 feet." (E.T.C)

2021.  About the grated dividing wall between the outer and
inner courtyard, he has said:

“Jg gl drell dler} qifore it 9mE @ ST H aHl off
i W] 1885 T 1950 H ¥l ®1gH Y&l off | 7arq arforg 3yl IME b
THH § dlgd arell {I9R &7 @1 §id d7 Gl & el uel 78]
g1 87 g5 g1 & & qifoaq sefl g & wHI71 7 8T
Y §NI9Y SITST §SIT pNdr el v g PNV I§
Herail qreft darv gT9rg T oft 6 FuwsT wTET &
WY, gv=g & FITST ¥T-d A8 3T | IE ST 53 3N
GEeTHl 3 g3 BNl T (45T 110—111)

"This grill wall was built in the period of Wajid Ali
Shah, which existed in the year 1885 and 1950 as well. 1

have only heard about the fact of construction of grill wall

in the period of Nawab Wajid Ali Shah, and have not read
it anywhere. I have heard that in the period of Wajid Ali

Shah, there were regular conflicts over there and the
grill wall was built only to end the conflicts, but the
conflicts did not end. These conflicts used to break out
between Hindus and Muslims." (E.T.C)
2022. Though on the one hand he claims that Namaz has
never been offered from the days of Babar in the disputed
building but about existence of idol of Ram Lala in the disputed
building, he said that it is since prior to 1934 but exact date and

period is not known to him:
"I B O W 3TST d% [aqifed waT H HHI THIG T8
g urs off| VHeTom off farfad waw ¥ @7 1934 & U W &
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ovg I8 SR Fel F81 & b d G 1934 & b+ Uget W agl
o1 g5 I8 #t s T8 8 fF Frav @ GHA 9§ 6
1934 @ Ygd aF qg VIgTell ot of Ir T8/

(@7 112—113)

"Namaz has never been possible in the disputed

structure till date from the times of Babar. Ramlala has
existed in the disputed structure from before the year 1934,
but I do not have knowledge of the fact as to for how long
before the year 1934, was He present over there. I also do
not have knowledge of the fact whether Ramlala existed
over there or not from the times of Babar to the year
1934." (E.T.C)
2023.  He admitted the riots of 1934 but says that it did not
cause any damage to the disputed building and only the outer
wall was damaged:
W9 1934 & I ¥ [Aqiled 497 B B JHET Tal gl
o7 pdel [darfad GRARY @1 q18Yl FeIRGIar! @l &ld ugl off |-
(<7 127)
“In the 1934 riot, no damage was caused to the
disputed structure but damage was caused only to the outer

boundary wall of the disputed premises.”(E.T.C.)
“Hrergl gt e @l ggd assl @1 eft, 99

&8 @1 §79r47T TIT 7| HiEr=l qredt Jlaw 4 dls @
Wierd @ 1934 7 FUqIC TY o 3 TE 7 P H@d o
ST SR Il 3T g o, S¥l W oy Y ¢ g G g
BN Tel & [b 4 [hwd ormary of | ¥ikgEl qefl daN @
GYarst G 1934 @ USSh W olle & o I 15 H olle ® §V o,
P TIHR FH TE &1 (457 128)

“The grill wall which had earlier been made of

wood, was built using iron. Iron-grills came to be used

in the grill wall in 1934 and the expenses incurred on
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fixing these iron-grills had come from riot taxes which had
been realised; but I do not know as to who had carried out
this work. I do not know whether the gates of the grill wall
came to be made of iron prior to or subsequent to
1934.”(E.T.C.)

Regarding preparation of his affidavit, he said:

“GeT— T I 39D & GYIET B ITI-GF P YT 24 H
SlceTlead 3 Ho Sy dact 37T W [/ & &7
Sav— A% g@ia wIgg St voflg @ra At q qergar
PY® J97 ® g9 UG F fyFl  FHEY S1aq 27
8’1" (AT 146)

“Question: Have you mentioned the number of the
photograph in paragraph 24 of the affidavit filed at the
examination-in-chief only on the basis of guess-work?
Answer: My counsel, Sri Ranjeet Lal Verma, after
carrying out inspection, has numbered photographs of
this paragraph on his own.” (E.T.C.)

“HY F9 UG-YF HI T HIT Y IHIT WIET
$ @17 g¥ SrerTRa 8, yv=g 9§ &9 @7 9T 8, I8
g8 grg T8 & siiv ¥ g9 gar 7 ygI/ (@7 231)

“Some portion of this affidavit of mine is based on
the knowledge of my counsel. But I do not remember
which portion it is, I am also not in a position to tell about
it. (E.T.C.)

“IJg IGA—TF 29.82003 HI for@rRIT T Sl fod €Isy
frar T i SV feT wefua faar ) @ HIAT QIR
Hvd AT GF BIg BITT T8 faErd TG o |7 (457 264)

“This affidavit was dictated on 29.08.2003 and it was
typed and verified on the same day. While preparing the
affidavit I was shown none of the papers.”(E.T.C.)

Then on page 152, when he was asked whether the
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claim that the God has manifested (Prakat) in the night of 22™

December, 1949 as stated in the book "Sri Ram Janam Bhoomi

Ka Rakt Ranjit Itihas" written by late Pt. Ram Gopal Pandey

Shaarad on page 95 is incorrect, he could not say that this is

incorrect and did not happen and instead gave a vague reply :

2026.

“qeT I fb — $9 G¥ad P Yo—95 WY [oef "edr @l
SooIT 22121949 & WEE H BT T B FT IE AT 87

SURIFT Bl G@HY A8 7 BET [ — HIGIT BT AN 7§,
ag e & gV SN JN—FR Td GNd g d9 HIC §Y FHH
22,/23 W7 1949 B Yo7 78] & 3N gwH Wil §© 4l for@r & a8

TeAd &1 (47 152)

“Page 95 of this book was shown to the witness and
he was queried as to whether the description of an incident
therein in reference to 22.12.1949, is incorrect. Looking at
the aforesaid page the witness stated — Whenever God
incarnated Himself, He certainly appeared, and He
appeared on frequent occasions as per requirement. It does
not concern 22" - 23" December, 1949, whatsoever is
written herein, is incorrect.”(E.T.C.)

About Mahant Raghubar Das, he said:

“HET VE[IY TI9 Sl BT FATA G 1880 W 1890

P TTHT TF BT V& §IT| ST AT T 1880 & TTHT

QORI Ol HEd Ygdy &9 il 8 9ord o/ HEd VE[IV TTH
ot @ GHT7 ® FW 3@ W WITd HITY A IIITAY
7 g7 gHHId 7 1RO 81 987 vgIv 9 off & e o
AET [FHIET oaTe @ §Y o SFb GHIT P BTl HI §7 FHGHATT
H qIRaeT €17 (97 164)

“The period of Mahant Raghubar Das would have
been from 1880 to circa 1890. It was Mahant Raghubar

Das Ji who used to take the aforesaid contract at that time,

that is, around 1880. Papers related to this contract
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belonging to the time of Mahant Raghubar Das are filed
in this case before this Court. Papers belonging to the
period of successor to Mahant Raghubar Das Ji as
Mahanta of Nirmohi Akhara, are also filed in this
case.”(E.T.C.)

“HEd VYTV 9 off g8 &, fovsld §T 1885
qreT ]749T ]TfErer g &7 (97 199)

“Mahant Raghubar Das is that very person who
filed the 1885 claim.”(E.T.C.)
“qeT— HET G SN Off AR & HEd o 3erar Goirel o7
Sciv— § wAgga] & dAsd o | (457 165)
"Question:- Whether Mahant Raghunath Das Ji was

Mahant or 'Pujari’ (priest) of Ramchabutara?
Answer:- He was Mahant of Ramchabutara.” (E.T.C)
2027.  About the police surveillance he said:

“JE qOT AT [ 22,23 QW% G 1949 & Ugct [daifad
Yo Uv Glerd &1 YEN @l Yeal o7 SURIFT Pl G@dHY TalE o
HET & USNT §9 PRU AT AT [& FETHIT AT Va HRTH
Yleres @H=1Nl 981 @1 Jid §ST &1 ared of | I8 GENT YH—IITeT
"IqT @ T Y& &T| T8 SV VRSP Pl V% ¥ o7 o UEW
ST P veEred T8] & off | I8 UsNT W 1947 H TGl fAer
P §IT F oI AT (G57 179)

“When asked why the disputed building used to be

under the police watch prior to 22nd-23rd December,
1949, the witness stated that the deployment of the police
as guards was due to the reason that Muslim public and
Muslim cops and officials wanted to remove idols from
there. This deployment of police as guards had been for
a year or so. This deployment was at the behest of the
government, no application had been moved for such

police deployment. This deployment of police as guards
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had been since 1947, that is, since the time of
independence. ”(E.T.C.)
2028.  About Nawah Path and Bhandara inside the building,

he made certain contradictions:

“faqifad a7 & %Y T8 GIG 3V HUSRT W 1949 &

gEe AV WIHT §ITT o, URq Ibal 9% §aIT o, IE HsI IS TEl |
faarfeaad ke @ &9 arad T @ 49 ara
77 YY 7978 YIS g &vdl &T|" (457 207—208)

“Nawah Paath and Bhandara (religious rituals) had
taken place in my presence inside the disputed building
before 1949; but I do not remember how many times such
rituals had been performed therein.

Nawah Paath used to take place at a place below
the central dome of the disputed premises. ”(E.T.C.)

g aa@r 97/” (47 209)

“I had seen Nawah Paath being performed below the
central dome inside the disputed building.”(E.T.C.)

“fgrfeqd w97 @& TqrET qIAd 9IT P FIEY IV
Hreral qreft F9Iv @ 7gY 9T €ET H 7978 YId 78T
grar e’ (47 210)

“Nawah Paath did not take place outside the dome
portion of the disputed building and in the courtyard
inside the grill-wall.” (E.T.C.)

“HUSIRT fagTfed w97 & I7gY HHT TE §lar e/
(@7 211)
"""Bhandara’ (collective feast) was never held inside the
disputed premises.” (E.T.C)
W G U 211 YY JE HET [H HUSKNT [qarfad wad @

FTIT T&I AT GG HISTT BRI I o7 [ (4T 215)
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“When I on page 211 stated that Bhandara never
took place inside the disputed building, I meant that
Bhandara(food prepared for mass feeding) was never
prepared there but food used to be served. ”(E.T.C.)

YT qiel WaT &GI8 HET H Yo Bl Gl o7

(a7 216)

“Food used to be served in the courtyard outside the

domed building. ”(E.T.C.)

2029. He admits that ownership or possession on the

disputed building was not claimed in 1885 Suit but since 1934
Nirmohi Akhara 1s arranging worship continuously and
therefore is claiming right of possession and ownership thereon:

“T7 1885 B T4 H [qailad waT U¥ 3GT ¥dq IT SIEIBIY
ST &l fe@rar o, @fed W 1934 § FVIgV [GI-UId
fraiet srerrs @ gI%T 98T §lar Far 3T Y87 8, §6ley
3§ §9 99 YV ¥qcqd IT IfTHIX FG7 HY V8 &/

(@7 229)

“They had not shown their title or right over the
disputed building in the 1885 claim, but we are now
laying our title or right over the same as Pooja-Paath
has always been performed by the Nirmohi Akhara since
1934.”(E.T.C.)

2030. The idol of Ram Lala, placed in the disputed building,
1s Chal Vigrah:

TS Sff @I Sl Fid faqrfad qf7 H ReraT uv @ off
SY 9 I [AT7E HET | (U7 232)

“We will call the idol of Ramlala Ji, seated on the
throne in the disputed building, 'Chal-vigrah' (movable
form of deity). "(E.T.C.)

2031.  About Pran Prathishtha, DW 3/1 says:
“STHAIN ¥ GV, HIa©T @1 fAfr 7 &9 W #H grg &7 oid
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g v &7 § ®H gle Gied fAeev G gider #Yd &/ 8l uv
grvT GiassT &Y giaT 8 S U H HUSY §9aT & SV g8T I3
3iIY &g glaT & TUT TR P GREHT Bt & 79 T8l uv Ay H
gid veIfoa fbar ST siar & @l gid @l weqifad fear srdr g/
(57 233)

“The vritual of 'Pranpratishtha' (vivification)

normally takes at least five days and at least five Pandits
(scholarly men) collectively perform 'Pranpratishtha’.
'Mandap' (canopy-like structure) is erected near the place
where 'Pranpratishtha’ is to be performed, and 'Yajna'
(sacrifice) is performed there which comprise ‘Jaladhiwas’,
'Annadhiwas’, 'Shaiyyadhiwas' etc.;, and 'Hawan' is also
performed and 'Parikrama’ is also done of the town in
whose temple idol is to be installed or is installed. ”(E.T.C.)
2032. He explained about the temple on the north of the
disputed site:

“YGEAS il HQY Bl THYH Hlav TE BEd & Alb
THE ARY BT U AH O YT B §I8 H I8 T &
T gElcld gl SN BTG H SHHT ATH STHIT BRD &l
G &/ UHSI T UEer § §9 THT I TG BHET T AT

TE GRTdT e, e G, SHDI BIg G TP T& 81
(57 244)
“The Gudadtad temple is not called Janmbhumi

temple but the old name of the Janmbhumi temple is
Janmsthan, which later came to be known as Janmbhumi
and its name is recorded only as Janmsthan in records.
Hundreds of years ago, this Janmsthan came to be called
Janmbhumi. I have no knowledge as to how and when this
change came to be.”(E.T.C.)

2033.  However, about maintenance of building, he could not
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say anything very clearly:

“H 1946 W 29 fawWrgY WY 1949 @ 7
fagrfaad w97 &1 FATHINT oerar garg g§ ot | I8 yarg
I Y Y g off| U g% [qarfad waT H garg H feadr
gq glar o1, §9dl qrIHEN 4§ 78 817 (97 253)

“Between 1946 and 29" December, 1949, the
disputed building was lime-washed or white-washed.
This white washing used to be done almost every year. I do
not have the knowledge as to how much expenditure was
incurred in white washing the disputed building
once.”(E.T.C.)

2034. DW 3/2 Raja Ram Pandey claims to have visited
disputed site for worship of Sri Ram Lala since 1930:

“H T 1930 W AT G¥ YT BN Sl V&7 g 4
NETHYE @ UREHT 4 a¥IeY Pl &) I WEl & & 7T &R
Il J19k 4 & Il AV aivIg WIard @l gidAr arear J oot
arer, gdt dare J g o v or)” (497 20)

“I have been going to have darshan at

Ramjanmbhumi since 1930. I have always also performed
circumambulation at Ramjanmbhumi. It is true that an idol
of Lord Varah was on a niche to the right of the wall itself
having the Hanumat Dwar. The niche was on the southern
side in the eastern wall.”(E.T.C.)

‘fagrfed a7 4 4" &g § # g7 BT T CET
g, vHl w7y 9 qfd g8l u¥ favrgwrT &, v 9 @
oft, g9®r §3 @7 78 2/ [9rfad waT § 5§ F
ggell v WY 1939 # TIT oI, IW WHI & HIErT

[QRTSTHTT o SN H Gdl Gl 9 GO R el AT o] W
1930 @ 15 € A fagrfed @a7 4 Y@,/ qfd & v
3 WET 8/ (47 26)

“The idol is present there since the time I have
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been going to have 'Darshan’ at the disputed building.
But I do not know since when it has been there. In 1939,
when I first went to the disputed building, 'Bhagwan' was
seated there and I returned from there after performing
'Pooja’ and having 'Darshan’ of Him. I have been seeing
Bhagwan/idol of Bhagwan seated in the disputed building

since 1930.”(E.T.C.)
“H SN §IR Fpl & Yg ST TTI W VP el db i
grel TS @ HAIF d8BY THBIGT [T T (45T 39)

“Prior to the attachment, I had thousands of times

performed 'Ramkirtan’ by sitting beneath the central dome
for half an hour to an hour.”(E.T.C.)
2035.  He denied construction of mosque by Babar in 1528:
“Jg HEAT AT ENIT a5 qa] Fvoiq &7 1528 H 41 off|”
(a7 25)
“It would be wrong to say that the Babri mosque was
built in 1528 AD.”(E.T.C.)
2036.  In the zeal of denying existence of any mosque at the
disputed sight he gave different versions about his knowledge of
the word "Babri Masjid":
“® |7 1949 ® IIT W ¢ ARTAT BT T GT
V8T §, O9Y Usel 44 F1§% dNGIe BT 9 T8l G T WY
1949 ¥ foreT q1a%) ARGIT & §IY H G Y&l § a8 ST H bel
o e & a7 ofl, gWdl g3l GIdrRl T8 &1 S9Bl JhGH Tel
YET & g9 BN g3 &7 (497 62)
“l have been hearing of the Babri mosque since
1949; I had not heard of the Babri mosque earlier. I do not
know where in Ayodhya the Babri mosuqge — about which [
have been hearing since 1949 — is or was situated. I have
the knowledge that a case in this connection is going

on.”(E.T.C.)
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“g=qTT §IEY & fO¥E &Y U¢ IH I§ ATLH EoT
o7 f& forg wg7 &1 4 Gy aftgy Fgar § o
H1 gATHATT 1T FIFET ko7 FEG 817 (957 62)

“From Mannan Sahib's cross-examination I came
to know that the building which I call Janmbhumi
temple is called the Babri mosque by Muslims.” (E.T.C.)

“fqaried waT @ FHl P IR H FHAER HT T 194950 H
qgr o7 | G WHIERI H 4T qre] HNGTe BT 91H T8l ST o)

(757 63)

“In 1949-50 I went through the news regarding the
attachment of the disputed building. The words 'Babri
mosque' had not occurred in those pieces of news.”(E.T.C.)
&R S [T @igd o 4 9w fagifed waT &I AfeY wHeIar
" (U7 72)

"l have not so heard that the structure was of the
time of Babar, therefore, people wanted to demolish the
same. As regarded that disputed building as temple."”

(E.T.C)

W GHTH W GArprd gidl Vel off SN W 1992—93 H
I gerrapra Il adl off vy [l GHTHTT F FI I8 T8 HET
& 6 faxgmv w7 1992 @I qrasl afkarg [T & 72t off 1 (Uo7 73)

“I had been meeting Muslims and I used to have

meetings with them in 1992-93 as well; but none of the
Muslims told me that the Babri mosque had been
demolished on 6™ December, 1992. "(E.T.C.)

0§ Mt sga F=IIT WiEg P fovg F 1§
qf¥crq &7 919 a7 a9 47 I8 §Hy forqr o7 & I5
9 fagrfead wa7 & wafera 2, foywas’ 4 ww a7
Tfiy wagrar ¥er & 177 (U7 74)

"When the name of Babri mosque appeared in the
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cross-examination of Sri Abdul Mannan, I understood
that the same related to the same disputed building
which I have been regarding as Ramjanambhumi."
(E.T.C)
“#" 22 f¥argv G 2003 I AEGTH BIFHIC
grgr, a & FAX Y AT faFwr gar  ver
“RIFT-H[y—-qravi—arsg”, @ q¢ wq7 § A7
“RTATHT qf+a¥’” &7 “FIgel Ak’ § BIg wEEEr
g1 @ 152)
"On 22nd September, 2003 I came to Lucknow
High Court and read 'Ramjanmbhumi-Babri Masjid'
written outside a room, when I came to understand that
'Ramjanmbhumi temple' has some relation with 'Babri
mosque'"." (E.T.C)
2037.  When faced with certain problem due to long drawn
cross examination, he immediately took recourse to age old
defence of "weak memory" and says:
‘W g 87 a¥ g W & siv A% fadw Aw FIT
787 ®var 8, 3w oo g8 grg T8 vear @ & 49 @y

FgT HET| &N SURIGT 911 § W 37757 Irell SUNIGKT §IT Wal &
& [d71% 30.9.2003 TTeqT FIIT FICaer & AT &1 (47 70)

“I have grown 87 years old and my discretion does
not work in a proper manner. For this reason, I fail to
remember which particular thing I stated at a particular
time. Of the aforesaid statements, the above mentioned
statement given by me today is correct; I have wrongly
given the statement dated 30.09.2003.”(E.T.C.)

2038.  About the period as to when the idols were kept in the
disputed building he says:

‘g Jg @7 T8 & [& fagned T Yeal arer waT H
qictar &e iV a1 Y@aqrs, gvg o/d ¥ H g8l off Y87 § a9 o
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9% g8l v V8T &/ JI¥ dIell BIcdk Hdcl Hell H Gerar o /"
(a7 76)
"I do not have knowledge of the fact as to who
installed the idols in the three dome disputed structure and
when, but ever since I have been going there, I have seen
them over there. The northern gate used to open only

during fairs." (E.T.C)
2039.  Regarding the dividing wall between outer and inner
courtyard as well as 1934 damage, he says:

“foreg dlaw H ddbsl @& Gef il &1 4 gl Y&l § I8
gel darv & foragH T 1949 @ UBSH W e & Wi@d o §Y o)
39 gy 7 @8 & Wiwd ¥ 1949 @ @7 8, 96q
Ygd W 1930 § THSl d TTd a7 Y o4, bV FET fr
THS B el T 1930 B Ggel W offf §v o/ gl Frare &7
w7 1934 § #rqct efo ggdl oft| g v d Syarar
fagrfed wa7 @ s=9 f&dl w17 H1 G 1934 4 47
gifoged T8 TET] [Fakd v & PG G 1934 B G A
Pl 4 FETHIT T8l HIRT TAT T, AT § 8—10 GHAATT AN TV
o | W TR § T8l & [ [@arfed yaT @l fordg {lar @l erfd
ggel off Gudl AvET weig T8 ofl AT 781/ 89 X Bl

gfawvd w9 7 4 w7 1949 TF T@rar v&T/”’ (97 88)

"The wall in which I am stating about fixation of
wooden 'Jangla' (grating), is the same wall in which iron
grills were fixed prior to the year 1949. The iron grills in
this wall are fixed since 1949, prior to it were wooden
'‘Jangla' since 1930, then stated that the wooden 'Jangla'
were fixed before the year 1930. This very wall had
suffered minor damage in the year 1934. Apart from this
wall, I did not see any other part of the disputed
structure damaged in the year 1934. No Muslim was

killed near the disputed structure in the riot of the year
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1934. 8-10 Muslims were killed in Ayodhya. It is not within
my knowledge whether the wall of the disputed structure,
which had suffered damage, had been repaired or not. I
had seen that wall in a damaged state till the year 1949."

(E.T.C)

“J§ HEAT TAd & & 67 1934 & 7 4 fagrfaqd
q97 ® Rrer 3wa! uRTH Jar vq B9 sife @ afared
f&ar a1 o7/ (U7 89)

"It is wrong to say that the dome, western wall and
floor of the disputed structure had been damaged in the
riot of the year 1934." (E.T.C)

(Note: This is contradictory to DW 3/1, page 127.)

“qg FHEr 4 Taad & & forg dav § awel & SiTer g
1 aArgT 8 STH BH dAdbsl P el T8 il o | I§ M BET
Tord 8 fb Sad Jaw A WT 1930 @ Us W & e @
g/ STTet i o | (45T 89)

"It is also wrong to say that the wall, in which the

wooden windows are stated to have been fixed, never had
wooden 'Jangla' . It is also wrong to say that iron
grill/'Jangla’ had been fixed in the said wall before the
year 1930." (E.T.C)
2040. On the one hand he admits weak memory due to old
age but on the other hand he is able to tell as to what actually
happened when for the first time he went to visit the disputed
site in 1930 and that too after almost 73 years:
Y fUar Sff ger &7 &9 GE oldw [dafed ¥ H {9
BRI Y T BICH YN & Bl qardl [ <@l 39 @RI H ggHT
ol @I gid ol & 3k $9 §99d §K H8d & I I8l & qarT P
TR U¥ A I8 7 pEl &/ (997 150)
"On the first day when my father took me to the

disputed structure for 'darshan', he told me at the gate-
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look, these pillars contain the idol of Hanuman Ji and it is
called Hanumatdwar and it is on basis of facts told by him
that I have stated these facts.”" (E.T.C)
2041. DW 3/3, Satya Narain Tripathi claims to have visited
the disputed building since 1941 several times and has seen the
idol of Lord Ramlala in the Garbhgrih, i.e., under the central
dome of the disputed building. He is not resident of Ayodhya
but resides at Village Mahawan, Tahsil Bikapur, District
Faizabad and was born on 08.09.1931. His village is about 35
kms from Ayodhya. He did not deny, as such, any incident
whether took place in the night of 23/12/1949 on page 22.
“ggl yar 78] [ QP 23.12.1949 @ NId B F& AN A
g9 & qfcrar v a7 78 1"
“I do not know whether or not some persons had
entered and placed idols on the night of 23.12.1949.
"(E.T.C.)
2042.  On page 37 he claims that the disputed building was
constructed by Vikramaditya. On page 80 he said about the size
of the three domes as under:
“faarfad w7 § fT e o dr [T TH E
ITHY B o |
“There were three domes in the disputed building.
All the three domes were of the same size." (E.T.C.)
2043.  This statement is ex facie incorrect since the central
dome was bigger than the rest two and it is virtually the
admitted position by all the parties. We also find it from the bare
perusal of the photographs of the disputed building available to
us. Most of the statement of this witness is based on assumption
and hearsay, i.e., the information he has received. On the one
hand he gave statement about his visit to the disputed site very

accurately but regarding placement of various items thereat he
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made contradictory statement. On page 24 he said that there
were idols of Ramji, Lakshmanji and Hanumanji kept on
Sinhasan which remained there from 1941 to 1992 (page 25) but
then on page 26 he retracted from the said statement after
looking to the photographs and said that it was not clear to him
when he used to visit and in what manner the idols were kept.
2044. DW 3/4, Mahant Shiv Saran Das, a Bairagi of
Ramanandi Sampraday, claims that he is visiting Ram
Janambhumi since 1933 and has worshipped the idols of Lord
Ramlala inside the disputed building under the central dome,
i.e., Garbhgrih. On page 13 he, however, improved upon his
statement by stating that he was born in 1920 and since 1930 to
1942 he remained at Ayodhya continuously.
ST H H 10 99 Bl Y W W] 1942 TPb TN VET & |
HT O qy 1920 H §3IT 9T/ G 1930 4 4 & g &7 o 3K 67
1930 W TT 1942 TF H TGN AT H VT 3N ¥g Srafer

ST 12 9§ @) 8Idt 817

“From the age of 10 years up to 1942, I have always
been at Ayodhya. I was born in 1920. I was 10 years old in
1930, and I continued to reside at Ayodhya from 1930 to
1942, and this period is of nearly 12 years.”(E.T.C.)

2045.  This statement is contradicted by him repeatedly.

" ST MBSl % TAT § SiI g8 o H T A /.. .
IS % EHN &Y & GIEH & U ARae &/ .. . . . 11 9% @t
Savell H AT ISyl g T ol S §17 H1 oY uis fedr
o1 (457 28)

“I have been to Ayodhya hundreds of times and I
have also resided there. . . . . . . There is a mosque right in
front of our house at Aliganj. . . . . . .. My 'Yogyopaveet'
(sacrificial thread ceremony ) was solemnised when I was

11 year old. After that I left the house.”(E.T.C.)
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“12 Y BT sgeerT 4 B FIEIT TIT T SR TH
W W e gqfaar 8 cdl &) gsl e 78 8 [ g H 12 af @)
31 BT o, IH FHY T BIT A1 o7 7 3qror W Al H Tsl gar
wHar|” (47 29)

“At the age of 12, I visited Ayodhya and since then |
have seen the idols only. I do not remember which year was
in the running when I was 12 years old. I cannot tell the
year even by guess.”(E.T.C.)

“ggleqr 4 # 9w gga & vET wy # FEYOrGT ot
T 3rsg g7 8 7EIRTT Sff BT Rrsg @ 1945 7 97/
WP G 5—6 HIT dp 4 g8 ©Ia+l 4 eI ol Bl Wal el
o7 B FI] YT e HIg IF AAIEY G ofl & W HEHRIAIS
T AT (45T 34)

“I began to reside at Ayodhya since I became the
disciple of Maharaj Ji. I became disciple of Maharaj Ji
in 1945. After that, I served Maharaj Ji at Badi Chhavani
(big cantonment) for 5-6 years. Thereafter I went to
Ahmedabad with my Gurubhai (disciple of the same
spiritual teacher), Ram Manohar Das Ji. (E.T.C.)

“® 11 a5 Pt g A qoera TIT o7/ # FE/
&g 13 G d@ V&erl’”’ (47 38)

“I went to Gujrat while being 11. I resided there
for about 13 years.” (E.T.C.)

‘g HEINIGT Off gl ©oradl @ s sl 108 HEwT S WrH
PITTT fH9IN QT Sff o 3 & 80 Wil ddb STl 4 ¥ 3V FH!
g7 |l W8 # sft wERT Sff @ N ST 10 ¥TeT 3TrEAT

H ¥gT| T8l Sfl g8 ff ved o @@l # 4 vEar o1/ 4 $IH W
W 1946 W W 1956 TF V&T| 1956 & §I5 4 3G+ TOHIg & el

sff gIR®T Sft et A7 1" (457 40)
“Sri Sri 108 Mahant Sri Swami Kaushal Kishore Das
Ji of Badi Chhavani was my Maharaj Ji (spiritual teacher)
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and he resided at Ayodhya for 80 years and continued to
assume the seat during that very period. I resided at
Ayodhya along with Sri Mahant Ji for nearly 10 years. I
resided wherever Sri Mahant Ji resided. I was with him
from 1946 to 1956. After 1956 I went to Sri Dwarika Ji
along with my Gurubhai.”(E.T.C.)

I 1945—46 B Tould B FF H sl S 108 S ¥l
[FHeT Qv Sff F8RTST g8 AR §9197 99 WHY H SeHeres
g vgar or/” (97 41)

“Sri Sri 108 Sri Swami Nirmal Das Ji Maharaj
initiated me as a Naga at the Kumbh held in Ujjain in
1945-46. At that time I vresided in Ahmedabad
itself. ”(E.T.C.)

“H g8 T8 g1 ST I # kAT H fbad ay dw v,
e gsI Frdl 78T @ | 3% Jeigdia 11 Al 1 9 § g3
o7 IV G¥d &I HIg 15 H SrrEAT AT AT SN A & AT T |
IJSIgdIT 11 G Bl Y H & glar &/ ISNGId H FEHT 3T &/
SIrEgT I & H ggl wIaHl S & 108 i w@rHl B9 [B9IR
arvT Sff T Rreg g TAr] #¥ dewd off W Ugell §BT g8l gl
gra+l 4 gerrerd gs off S S99 O &7 & §15 4 10 Wil a8l
YET o7 (45T 41—42)

“I am not in the position to tell for how many years |
resided at Ayodhya because I do not know the numbers. My
Yagyopaveet was solemnised while I was 11, and two
months after that I went to Ayodhya and became a saint.
Yogyopaveet is performed only at the age of 11 years.
Brahmans come to attend Yagyopaveet. Immediately after
going to Ayodhya I became the disciple of Sri Sri 108 Sri
Swami Kaushal Kishore Das Ji of Badi Chhavani. I had
first met my Mahant Ji at that very Badi Chhavani and 1
resided there for 10 years after becoming his
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disciple.”(E.T.C.)
“faqrfed w97 @l o7 [rag BT oM, IET 4 6
1936 W T 8T &/ w19 ¥ faanfeqd %7 # ygell a% 7 1936

H T o ar §ie arel e @ A da T3 A7) (97 42)

“Since 1936, I have been going to the disputed
building which had three domes. In 1936, when I first
went to the disputed building, I went up to beneath the
central dome.”(E.T.C.)

“HT 1938 @ €Y 1950 TFH # IFleqT § TE ¥F,
gv=g IIeqT FTar T HIN §H IINTT T 4 SFIeqr
grar o, @ faqrfad werer ®t ave TE Grar o ¥
gIY Grar |l o7 @l §18Y W &1 Gi§HY alc rdar
T " (45T 54)

“I did not reside at Ayodhya from 1938 to 1950 but
whenever I came to Ayodhya I did not go towards the
disputed site and if I at all went there I returned from
outside after saluting the place with folded hands.”

(E.T.C.)

H F7 1938 TP ST H YET o7 3R SHP 1§ T 1938 H
W 1957 T% EAGIEIE, T U9, HISIMErS, 953 3 # FAI
AT T 3N FT 1958 H H HeareT ydd S A1 GRIGY Bl ITET
P forg T 97" (4T 54)

“I resided at Ayodhya until 1938 and after that kept
travelling to Ahmedabad, Madhya Pradesh, Kathiyavad,

Bomaby, etc. from 1938 to 1957, and went on journey to
Mountain Kailash and Mansarovar in 1958. ”(E.T.C.)

“H faqried waT @ Al arel 9T H BH W BH Hbsl )
TIT EIST Vg wEl fb H g8l GOl o, SN of SN 4T 4
STITaT T H S AT YA gl o7/ S M o G W AT
argd i qre arel faarfea waw @ & & g3 9 78 J% & fa
favr w7 4 H g8l gurl o, Uvg WH o9 48 /g F o F 418
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Tel ofl ©W faqrfea F& @er Sar o, d9 4 g8l gorl of SN
JUSTT ol 97| (4T 66)

“I must have gone to the lower part of the disputed
building at least hundreds of times. (Himself stated) [ was a
priest there; I was a Bhandari and I also performed 'Bhog’
(offering of meal to deity). I was a priest at Sri
Ramjanmbhumi. By Sri Ramjanmbhumi [ mean three
domed disputed building. I do not remember the year in
which 1 was a priest there but at the time when
Ramjanmbhumi was not Ramjanmbhumi and as such it was
not fit to be termed as disputed, I was a priest as also a
Bhandari there.”(E.T.C.)

i @ qEG aiet fagiied waT H gl 4 eT/ §s I8
aI% T8l & b ¥ i gre qret faqiied waT H 10—20 §I% TAT AT
IT 100—200 I} AT 7 [+l IR AT F G & & AT
79 el [aqiied wa7 H H [dad a7 goiNl & Wy H RET &1 4
dI JRe drel faarfed aT H Yoel @ %Y § 2—4 wieT ver/”

(45T 74)

“I was also a priest in the three domed disputed

building. I do not remember how many times—10-20 times
or 100-200 times — I went to the three- domed disputed
building. I do not remember for how many days I have been
as a priest at the three- domed disputed building. I was a
priest at the three- domed disputed building for 2-4
years.”(E.T.C.)

2046.  He contradicted his own statement of page 74 on page

106.

“GoT— 319 YT QURIFT V@I P AT B HFEN ARAT H T
1931 ¥ 7 1957 @ &9 HIeT 5—6 HEIH TIIAIR V& &/ T T8
Wl 87

gov— off &, T8l el &/
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geT— Gl AT I8 HET & [b BT 5 BRGS] 2004 P YO—74

&1 IE I [& 319 "I JHG qiel [darfed qaT § ol & &y

4 gl—aN Wil V8 Told & oIl 81 39 "R § 379s F=T
HET 87
Icv— QUNIFT &I RN IqiE T HaEl [ O I8 IITT Told

g g1 8/

“Question: As per the aforesaid statement of your own, you

have been at Ayodhya continuously for only 5-6 months
between 1931 and 1957. Is it true?
Answer: Yes, Sir. It is true.
Question: Then I have to say that your statement dated 5"
February, 2004 — mentioned on page 74 and reading as
'You served as a priest at the three domed disputed
building for 2-4 years' — goes wrong. What have you to say
in this respect?
Answer: Going through the aforesaid the witness stated —
this statement of mine has gone wrong. ”(E.T.C.)
2047.  He also contradicted the very averment made in para 8
of his affidavit about his visit to Ramjanmbhumi since 1933 and

said:

“fagrT forRgwdl SEqadT §RT a8 & 39§ GVIE &
IGT—UF P UTITH—8 FT 379 “HNHAHYH H 1933 30 H 9T
v Oar Y&l g fewrar e SN gE ger WEr fé @ g
I F8 9419 41 Teid & AT & il S THT 39 e H of
g TEI7 SWIgT B T@PHY Tale J Jeav (a1 f& g@d G
1933 Teaa ferer 1971 81"

“A portion of paragraph 8 in the affidavit filed at the
examination-in-chief — which runs as 'l have been going for
Darshan at Sri Ramjanmbhumi since 1933' — was shown to
the witness by the learned cross-examining counsel and he

was asked whether this statement of his has also turned
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incorrect because he was not at all present in Ayodhya.

Going through the aforesaid, the witness replied — The

year 1933 has come to be wrongly written in it.” (E.T.C.)
2048.  Then ultimately on page 108 he said:

“gg g8 Fig T8 & & 4 weadl wy 1986 € uysd

faarfea w7 4 @+t 791 a1 7Y |

“I do not remember whether I had ever gone or not to
the disputed building before February, 1986.” (E.T.C.)
2049. He also contradicted his statement on page 13 about
his continuous stay from 1930 to 1942 on page 102.
“fagrT foeddl Sifadar gINT TdarE Bl Sd fadie—14.11.
2003 & YB—13 % I BT 39 “IIrAr 4 H g6 qy @l Y F
W 1942 TF SFIIAIR V8T & 3 §¥1 U & §419 &l 39 3V
W 1930 W W 1942 GF H IR 37UEIT H Y&T 3V I Jrafer
M 12 Y @l EIdl &7 Q@ AT K I8 qer AT [H 7
SURIFT G4 I H 3G Gl T 1942 AP SARAT H IR
Y& 3N 12 qY Y87 P a1d el & FT g8 3P FUWR [ed T
I & FAN9E Tedd &7 SURIFT Pl DY Talg 7 I} [a47 [
g% W W 1930 @ 1942 TF FTIATAIY I1eqT 7 ¥&
greft gra fereft 8, g 4" Tadt ¥ ar TIr &1

“The witness was shown by the learned cross-

examining counsel a portion of the former's statement
dated 14.11.2003 — mentioned on page 13 and running as 'l
have continuously been at Ayodhya from the age of 10
yvears until 1942' — as also a portion of the statement
mentioned on this very page — which runs as 'And I resided
continuously from 1930 to 1942 at Ayodhya and this period
is of nearly 12 years' — and a question was put to him
whether his version as in the aforesaid two statements to
the effect that he resided at Ayodhya continuously up to

1942 and this period spanned 12 years, was incorrect as
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per the statement given by him. Going through the
aforesaid, the witness replied that the factum of his
residing at Ayodhya continuously from 1930 to 1942 has
wrongly been mentioned therein by him.”(E.T.C.)
2050. DW 3/5, Raghunath Prasad Pandey is resident of
village Sariyawan, a place about 16-17 kms from the disputed
place. Later on page 34 he however rectified his statement of
para 1 of the affidavit saying that the actual distance is about 14-
15 kms. He was born in October, 1930 and his father died when
he was six years of age, i.e., 1936. He claims to have visited
Ayodhya alongwith his mother from 1937 to 1948 and that the
idols of Lord Ramlala were inside the building under the central
dome, i.e., Garbhgrih. Later on when he was confronted with
various photographs of the disputed building he got confused
and made contradictory statement. In order to justify his
statement about location of Sumitra Bhawan, he even disputed
the map prepared by Court Commissioner, Sri Shiv Shankar Lal,
which map has not been disputed by most of the witnesses of
Nirmohi Akhara as well Akhara itself, and ultimately he

admitted on page 84 that his statement is wrong.

“GUNIHT B BN TGIE o pel & HIT SYNIFdT IIIT

Tad & TIr 8/ ... SUNE P GHY TAlE 7 IR [qaT
& &7 SwRIgT 919 TId & TIT 8, Fifd 77 1991 4 IE
GIAaT 9q+ Goq0 NpIY FINT FIRT 14T 714 o)
“Going through the aforesaid, the witness stated —
the aforesaid statement of mine has turned incorrect. . .
.. .. Going through the aforesaid the witness replied — The
aforesaid statement of mine has turned wrong because
this Sumitra Bhawan was demolished by the Government of
Uttar Pradesh in 1991. ”(E.T.C.)
2051.  Most of his statement travelled in the facts of antiquity
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and, therefore, wholly irrelevant and inadmissible since
admittedly he had no personal knowledge of those facts. So far
as the statement of his personal belief that the disputed place is
where Lord Rama was born, the same being matter of faith and
belief, no comment is called for but rest of his statement about
the history of the period of Lord Rama etc. is wholly
inadmissible. When asked about the source of his knowledge he
says on page 101 that he has heard the stories from his teachers.
On page 102 he says that three domed structure was constructed
by Raja Vikramaditya. Then he modified it on page 105 stating
that the building constructed by Vikramaditya was demolished
and thereafter the disputed building was constrcuted and for this
information refers to Ayodhya Mahatam. Sri R.L. Verma,
Advocate for Nirmohi Akhara, did not dispute that Ayodhya
Mahatam nowhere mentions that the building constructed by
Raja Vikramaditya was demolished and thereafter the disputed
building was constructed. The witness is an educated man
having worked in Indian Railway since 1948 till 1988.
However, on page 170 he claims to have heard the name of
'Babari mosque' for the first time on 18.11.2003.
18 TIFGY G 2003 B T H F& FITT T
TIT T 9 A7 FET% d Ygel v g ARTT BT
TTH GAT| SEH sl H7 @ FIa%) ARkeie & AT T8 Gl
#9718 TqrRY W 2003 Pl & FE T Gsell % g off [&
FETHTT ST [anfad a7 &l aiore Jrrd 817

"I first heard the name of Babri mosque in
Lucknow when I came here to give my statement on 18"
November, 2003. Prior to it, I had never heard the name of
Babri mosque. On 18" November, 2003 itself I had heard
for the first time that the Muslims considered the disputed

structure to be a mosque." (E.T.C)
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2052. Very interestingly he admits on page 172 that he has
wrongly stated on page 45 that he read his affidavit after it was
typed out but before its verification.

“GoT— T R 3P SUNIAT JG—45 & §I17 H I8 Tord ford

T B fF YT QUNIFT I9Y—Y dl SIsY 8 @ QUNId SV

wIIIT §I & Yd Honeiq H Ugr or?

Sav— off &7 g8 79 Tad & T 817

"Question:- Then have you wrongly stated at the aforesaid

page-45 of your statement that you had read the aforesaid

affidavit at Faizabad, after it was typed out and before it

was verified?

Answer:- Yes, this mistake has occurred.” (E.T.C)
2053. DW 3/6 Sitaram Yadav was born in 1943 and,
therefore, virtually had no personal knowledge about the facts as
they were, upto December 1949. Whatever he says is hearsay
and inadmissible. We do not find that for the state of affairs as
prevailed upto December, 1949 his statement can be treated to
be relevant. Much of his averments are not relevant since he is
basically a witness of fact produced to show firstly that the
worship was going on inside the disputed building prior to
December, 1949 and the idols of Lord Ramlala also existed
thereat since before that and that all these things were in
possession and management of Nirmohi Akhara which
information also he has given based on information he has
received, as he has no such personal knowledge.
2054. DW 3/7, Mahant Ramji Das was born on 13.04.1923
at Katni (Madhya Pradesh) and has visited Ayodhya at the age
of 11 and 12 years.

‘fagrfea werad &1 fa7g @gerg & @i QP o
st xr7aTe ot # a7 HfF FTTHY gor sed 8/
YIGIT NH T O ¥ O goll, a9 W 9w Vel @l qorl Il 8l
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8 9we Usol 4t 99 weIer P qoir & Vel 817 (957 18)

"The followers of Hinduism have been worshiping the
disputed site since time immemorial by considering it to
be the birthplace of Sri Ramchandra.. . . . . . The said site
has been worshiped since Lord Rama was born. The said
place was worshiped even before that." (E.T.C)

“TT 1934 H W 1992 TF {7 [Adrfed FIT B VG IAD
g Rejd Fldl, gogl, dor, SeIlq BT ¥9Is B JHl WY H
q@r &/ (497 20)
"From the year 1934 to 1992, I have seen the disputed site
and  the 'Chauka', 'Chulha' (hearth), 'Belan' i.e. the
Kaushalya Rasoi, in the same form." (E.T.C)

“fg=gal’ »t gveger, reerm yd fyvare gar &r
VET & & [T gia faqrfeqd @97 @& 19 q1d [T &
HE qrad w17 § THFIE W &7 G ST T i T
3ITRR]T T [G9qreT H¥T 4 & S YHGTH qH WIS HEE Sl & W6HY
W U & SN g¥e¥ Giord gidl Fell o vel &/ H [qaned uivew
& Udl &I §R ¥ BIBY 3GV GO BYd il T STHYH BT
GYT BN B SUNIT 019 qIE¥ [pord of dl JlET @l SN W gH
HY GRFBHAT R o | (U7 22—23)
"The tradition, faith and belief of Hindus has been

continuing that Ramchandra was born beneath the
middle dome of the domed disputed structure and I also
have the same faith and belief. The Sri Ramjanmbhumi site
is reverable since the times of Ramchandra and has been
continuously worshiped. I used to go through the eastern
main gate of the disputed structure to have darshan. On
coming out after having darshan, (I) used to

circumambulate by turning southwards." (E.T.C)
I 1934 H 19 H S7grEFr AT o, dl 9W HHI H 3Y
T RE—gRE Y off | ¥sI e T & [b H H7 1934 4
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SIIET T 7 T&l | (4T 27)
"In the year 1934, when I had gone to Ayodhya, at that
time I was aged around 11-12 years. I do not remember
whether [ had gone to Ayodhya in the year 1934, or not."
(E.T.C)
gl @RIl T T qardr o7 [ W 1934 & I H fAgnad waT
P v Rrgv ger o7/ Rankd ¥a7 &1 Rraw & srerar 31 i
9T G 1934 & §oid 4 78 T 9O/ ... .. Y 1934 B Forld D
TRE—WIciE Wil §1& §7 &Il 7 fAqiied Rfr@y & e+ & qiad
garar o1/ ... .. W7 1934 @& T TFlgT Wil §1% H ST
TIT| §9 FIGE 99 & G 4T 7 U & IR ST T8 .
. NI 1934 3R G 1948 P TN 19 H TP G qI¥ IIRAT TAT
o @ # g7 ¥ URAT § TN AT/ O HHY H IS VT P
HET BT 1977 TET §3IT A7/ (Uo7 28)
"I was told by people that in the riot of the year 1934, a

dome of the disputed structure had fallen down. Apart from
the dome of the disputed structure, no other part was
damaged in the riot of the year 1934. . . . . .. About 15-16
vears after the riot of the year 1934, these persons had told
about the damage to the disputed dome. . . . . . . I went to
Ayodhya about 14 years after the year 1934. In the period
of 14 years as well, I had been to Ayodhya on couple of
occasions.. . . . . . . When I went to Ayodhya on couple of
occasions between the year 1934 to 1948, I had stayed at
'‘Bada Sthan', Ayodhya. At that time, I had not become the

disciple of the Mahant of 'Bada Sthan'." (E.T.C)

i [T v9 W I8 T8 gar ahar & H G7 1934 SR
1948 & dF H AT fba+ % AT AT/ S I & & [ G
1934 U9 G 1948 & d1a 4 Tq H AT T, IH FHI HY 3G
R oft| 519 & g faarsl @& @rer AT 97| g3 I8 IS 8 B [
W 1934 @ §I5 Ggell §I% H AT B WA o UG od H Hq
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1934 & I UgcHl Gk o9 H STrEAT AT ol I AR a7 &7
o7 (457 29)
"I cannot definitely tell as to on how many occasions had 1
gone to Ayodhya between the years 1934 to 1948. I do not
remember as to what was my age, when I visited Ayodhya
between the years 1934 to 1948. When I had gone along
with my father. I do not remember as to when did I first go
to Ayvodhya after the year 1934, but when I first went to
Ayodhya after the year 1934, I stayed for 3-4 days."
(E.T.C)

“fqarfed wa7 § it W7 1949 & ygel & & off | (47 31)
"The idol existed in the disputed structure from before the
year 1949." (E.T.C)

T 1949 & §I§ [dqilcd waT W HGET PIg ged T8l
g%/ (457 36)
"After the year 1949, no incident occurred regarding the
disputed structure.” (E.T.C)

“HT SR H Il [T G 1948 ¥ UINRT [T o[

(o7 37)

"I started living permanently in Ayodhya from the year
1948." (E.T.C)

T 1948 & FI§ HY QAT St HHI AT T8 MY HY
fOaTSt! &7 QETAATT W 1947—48 H §AIT & | B IIGT Sff BT Q&<
W 1947 H 3T o7 /”

"After the year 1948, my father never visited Ayodhya. My
father expired in the year 1947-48. My mother expired in
the year 1947." (E.T.C)

2055. Contrary to the stand of Nirmohi Akhara, on page 75

he admits the construction of Babar of the disputed building:
“fRarfea wa7 fored 6 favwmy @ 1992 &I FRTIT T
JT9¢ GIXT Htar—qi&d @1 IFT d FII7 TIT o1, ARGIS
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P oaT H TE . faarfea w97 4 simav & w97
4 gaaardl & FAT FT TG Yg7 BT Furga efl
giv Frat g9g 7 feegenl &1 gur FFAT P FATGT
oft | e a1 gidere 4 7 §Id &1 yal 78] doidl & I qie% o
JHaY & dig H [dailed 49T P Y FHGTHI] GRT TAIGT UG
S off a1 TEl AT I Bl GO &l off a1 78| Wl ad
W SrEre & S i ger garar T 8 fagrfead w9 7 W
1934 @ 37 @ §Ig FH1 TFATG T8 §F, Iow IWD T
W g8 Qo 37T §VieY Eidl Y&l Wl &N e & SN o
TTYId G SEIRT & dBeY P T W W 1934 TP [dqnad
a7 o GH Pl TFHIG §ldl off | g1l &7 THIGT F81 ugl Sl off |
(@t 75)

"The disputed structure, which was demolished on 6"

December, 1992, was built by Babar in the shape of 'Sita
Pak’, (and) not in shape of mosque. . . . . . .. In the period
of Akbar, Muslims had the permission to offer Jumma
namaz in the disputed structure and for the remaining
period, Hindus were permitted to carry out prayer-
worship. It is not found in literature or history as to
whether in the period between Babar to Akbar, namaz was
offered by Muslims in the disputed structure or not, or
whether the prayer-worship of Lord Rama was carried out
or not. To the best of my knowledge and as told to me,
namaz was never offered in the disputed structure after
the riot of the year 1934 and instead prayer-worship was
regularly carried out over there in the later days. As per
my knowledge, which is based on hearsay, the Jumma
namaz was offered at the disputed structure from the times
of Akbar till the year 1934. Namaz was not offered on other

days." (E.T.C)
“foqrfea veior gRIY @I Hiar uis & 919 W JIFY ZINT
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gf*ev ais®Y 79197 TIT oI, ANGE Tel SN T H g
T 91 SN ST & T9H W Wrd 87 (997 96)
"The site of the disputed structure was built by Babar

under the name 'Sita Pak', (it was) not a mosque and
since then it is known as 'Sita Pak' and Ramjanmbhumi."

(E.T.C)

“faarfed werer gy & Hiar ure e fored gy o yveg aray)

I 91 Il §19% @ AH & Wed d 78] SN T & dIaY & T

¥ o7 &Y PET [& fAqiied w7 U¥ IHEE Ol @ dNe IF BT

YCPIT I I §T AT/ V&G4 el b §iev 7 fAqiied ¥aq uv
Hidr ure gwfory foregerdr o @il Gg—oq §eY 7 G
FIqI BT G [@91, I fA%er Y&, §gATT Sl 497 &I FIRT &d
o T9 @[ Wl @ I P Fande FE7 F 9 U¥ Hidl e
foregarar v HIFRI @I FIRar a7 e seer @91 & geer T
% g8 @I 7919 gevl, §iel a7 <9 qor, =Y uig we 8F [
(a7 96—97)
"The words 'Sita Pak' were inscribed at the disputed site

itself, however, (it) was neither in reference to 'Babri Sita
Pak'i.e. name of Babar nor with the name of Babar. Stated
on his own that Lord Ramchandra's 'Shatkon Yantra' of
"Tarak Yantra' were there at the disputed structure. Stated
on his own that Babar had got 'Sita Pak' inscribed at the
disputed structure in view of the fact that whenever Babar
attempted to build the mosque, he remained unsuccessful,
(as) Hanuman Ji used to demolish the building, and then as
per the advice of saints-sages, Babar got 'Sita Pak'
inscribed over it and dismantled the minarets and ordered
that Muslims would offer only the Jumma namaz and on the
remaining days 'Dev Puja' (worship of deities), 'Rishi Path'
(orations by sages) would all take place.”" (E.T.C)

2056.  After long drawn cross-examination ultimately when
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he found several mistakes in his affidavit, said on page 169:

“Irge] §F UV QEICd HYd WAG H9 OH A8
ggT o7/ HT IV IUY I HI I B H 3 B JIT
IITd PE H gr AT |”

"I had not read the affidavit at time of signing it. |
had read this affidavit after entering the Court room, in the
Court room." (E.T.C)

2057. DW 3/8, Pt. Shyam Sunder Mishra born in 1914, has
claimed to visit the disputed premises and worship Lord Rama
inside the disputed building from the age of 14 years. However,
on page 119 he says that the disputed building was attached on
23.12.1949 and this was told to him by Baldev Das and Bhaskar

Das when he visited the premises for Darshan.

23 [QFRY 1949 & UIT-HIeT 9oad QT TRl HTShY QI o
faqarfaa wa7 & % 814 B 1T FsI I AT| 9 4 GIE q9T
B I Gl §oad QI TAT HIHY QI 7 Fbl Bl B WG H g3
gargr Tl ... . 23 [w# v 1949 @I g o Pl Hl fdd
3IGY T HY TE O AHar o, qIEY W & T g9 e of
GYfT GIRT R1HeTeAr B qid BT B o |

"In the morning of 23" December, 1949 Baldev Das
and Bhaskar Das had told me about attachment of the

disputed structure. When I had gone in the morning to have
darshan, Baldev Das and Bhasker Das had told me about
the attachment. . . . . . From the morning of 23" December,
1949 no person could go inside to have darshan, (and)
people used to have darshan from outside. People used to
have darshan of the idol of Ramlala." (E.T.C)
2058.  About his belief he said:

“fqaried weIeT W Y H & H OTH YH & wY H gor
gidl Y8l &/ Y% W G areyd I8 & I 99 § 14 Wl @I 9F
g 3T T 79 W AT S I T YH B ®Y H q@r 8/ 9T
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gler 4 77 srerfa 14 wWiad #1 99 @ Ysa fagrfaad
ve/d gv Yo7 g9 Serar 7§17 @ g 7 gH Fg
arTeRt T8 81 faarfad werar gv st g Few off gar
gV o | # g8 7& qar ure I & W a= Sff oo W [+ aie
ygel Uar §v/°
"The disputed structure has been worshiped as
Ramjanmbhumi  from the very beginning. By ‘'very
beginning', I mean that since I started coming there from
the age of 14 years, I have seen it as Ramjanmbhumi. 1
have no knowledge about observance or non-observance
of worship at the disputed site, prior to my attainment of
maturity i.e. before the age of 14 years. Lord Shri
Ramchandra was born at the disputed site. I will not be
able to tell as to how many years ago, was Lord
Ramchandra born.”" (E.T.C)
2059. DW 3/9, Ram Ashrey Yadav is 72 years of age, which
brings his year of birth to about 1932. He claims to have visited
the disputed place at the age of 12-14 or 15 years. Interestingly
about his affidavit he say:
B ST 39 ~IITT H I9e-UF QIfae fhar 8 # wqq
gg 787 gg grgr f& 43 T QIf¥rer g9 erge—-yy
FgT forerr 81 39 svy—uz & Feft off 7 g3 ggHy G o
geeg g ol @7 T Fsl T8 AIqH &1 H S1u w9el U H g
P T PIT TG PN 7Y o g SHH F4T frEm B, I§
g8 T&Y AIe[H | T8 IUI-yF I AT TR G & 47/ (37 6)
“Today, I have filed an affidavit in this Court. I was
not able to read on my own as to what was written in the
affidavit filed by me. This affidavit was read out to me by
the 'Munshi' (advocate clerk), but I do not remember his
name. I had only put my signature on the affidavit after

hearing the same, but I do not know about its contents.
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This affidavit ran into three or four pages." (E.T.C.)
2060. Then on page 8 he says:

37 o+t g% i waral @® warg fad &, aF
w&l 1 § w®»a & JIv Taag ) @@ Fg §9 TET
75 8, 9P §I° 7 §IIT BT 7qI9 TAdT T § €@Har
8/ 39 9HT EANT TISYIN 18 & 39 BN §HINT 71T St
787 &1 ¥ voarc ¥ 78 g9 §IE Trel H do7 o9 a9 H B
o7 NIeT H W dl9gd @vig T ol SN gD Ygaa—ygad
T &TSYIR §GT 7T+ T §9 AT #¥ Gf9ad @ o V&l &
i BT fearT #r7 T8 #v vaT & Siv # =sar § & a7
® Folrg HT I fa7 9977 foreg ferar it |” (47 8)

“All my answers till now, may be right or wrong.

My answer can be wrong as regards the facts I do not
remember. Presently I have high blood pressure, as such
my mind is not functioning properly. [ was alright when [
took the train at 7-8 AM at Faizabad. My health started
deteriorating on the way and my blood pressure increased
by the time I reached Barabanki. At present I am not
feeling well and my mind is not working properly and |
want that instead of today, my statement be recorded on
some other day.” (E.T.C.)
2061. On his request the cross-examination was adjourned
but on the next day also when he found difficulty in replying the
cross-examination claiming his bad health he says:
oror #t dvr wqreer dtw AgT 81 am e off ¥
g8 &7 Yo% &/ (47 11)
“My health is not good even today and I have high
blood pressure today as well.” (E.T.C.)
2062.  Further on page 18 he said about his bad health:
rer «t F afyga Ae T &1 (@ 18)
“Today also I am not well.” (E.T.C.)
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Then he took the plea of weak memory.

“HRT AT 8—10 7§ & INFH @ H19 T8 BT VET
g/ ¢ grggread a5 8 T 8 95 » YT F guq

19 B GG 2—3 Y qd T 4 gWlY qarar & Flfd [ATT
T FHAINT B B, 98 NH G HI7 T8 Y VET 8 /"
(a7 27)

“My brain has not been working properly for 8-10
months. My memory has weakened. In my statement of
the day, 1 have stated the death of Dhanpat Yadav to have
occurred 2-3 years ago, due to weakness of my brain,
which is not working properly on that account.” (E.T.C.)
“Tefl & SEd e GF Pl ERT 10 Bl YGHY GATIT TAT |

g9 evT ® foreft gral &7 8% ferwrargr e gr T&Y,
g8 grg 787 &1, .. g9 &R B GER) G A olgT
HHT g8 for@r & [ 22-23 [QEEN B THIE & AT H Hid
YT UheH Ield §Id 87, I8 §Id 1949 B HTA W HEET &
a7l eI, g8 §sI Iiq 78l &/ g9 g7 7 H9 g8 o forar & fob
“ FHG gHH FEATAM 7 . . . .Bofl BrRIaE BT QAT g Bl
PrIqrEl [ Wae 4 off g FsI e T8 £/ ¥ag HEr fore
Bl #1garsl &7 47 Seaw fear 8, 98 G 1934 F7
geqdr @ w9iera 8 srerar 78, I8 4 78 §ar wear|”
(a57 31-32)

“The paragraph 10 of his affidavit, was read out to

the witness. I do not recollect whether the facts
mentioned in this paragraph, had been got incorporated
by me or not.. . . .. .. . In second and third line of this
paragraph, I have mentioned that 'the placement of idols in
the 'Garbh-grih' portion on 22-23 December, is totally
wrong'. I do not remember whether this fact is related to
the incident of 1949 or not. In this very paragraph, I have

also mentioned that 'few local Muslims. . . . ... ... got the
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forged action taken'. I do not recollect as to in which
behalf, was this forged action. Stated on his own that I
can not tell whether the forged action mentioned by me

was related to the incident of year 1934 or not.” (E.T.C.)

S AT YT [HTT 79 78T H¥ V8T 8 /7 (U7 33)

“My brain is not working presently.” (E.T.C.)

‘51 4 &9 §977 ] V8T §, OWH [q¥HRUr § EvUe
97 & 73T 59 ¥ 999 < § ar o g3 VN VA & 4
garar g/ AY §Yvr vfaqd #Awiv & TH 8, savg 3w
W H H @ pY Hhdl g1 H I8 gl g § I #H R dfed
FHGR & S H T2Fl Bl Yo SIar § a7 GRaN & Wy Pl 4l
FHl—a T ggarTar €/ 4% 37g¥ J§ &r7ar 78 & f& 7
deql’ ®l ®»E7 » Ysd I& Gldgad »7 ¢ f& Fard
T3 Teg wEr 817 (V7 51-52)

“The statement being given by me today, will be
forgotten after two hours. Whenever I give statement, |
tell whatever I remember. My memory has become weak,
and I can do nothing in this behalf. I have told that my
memory has become weak, as such I forget the facts and
sometimes fail to recognise even the family members. I do
not have the capacity to ensure before stating that the
facts are correct.” (E.T.C.)

2064. DW 3/11, Shri Bhanu Pratap Singh is also a resident
of Village Haliyapur, district Sultanpur and is aged about 70
years in April 2004, meaning thereby his year of birth comes to
1934. He claims to have visited Ayodhya before 1949 and that
the 1dols were kept inside the building in the inner courtyard
prior to 1949. The idols of Bhagwan Ram Lala and others were
also there on Ram Chabutara. He visited the disputed building
for about 40-50 times upto 1949. The distance of his village
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from Ayodhya is 54 Kms. On page 29 he virtually admits of
having given his wrong age as is evident from the following:
W ST [T §TSVRT FHIT—TF H 1 Geils 1936 Il §%
g1 (@57 29)
“My date of birth is mentioned as I* July, 1936 in
the High School certificate.” (E.T.C)
2065.  His father expired in 1945 as said by him on page 30.
He used to visit Ayodhya with his grandfather. There are several
contradictions in his statements but for us suffice to mention
about his admission regarding weak memory.
‘G @7 H I8 FHY & 9B R IfIT a1 e & g
g & 39 uig fAe 4 19 4o od & SN Y grg e e
3Bl I 3T Tl &7

So— AT THRUT eIfeT & FAGIV 817 (07 46)

“Should I consider that your memory is so weak that
you forget facts within five minutes and then you recollect
after five minutes?

Answer:- My memory is a bit weak.” (E.T.C)

e Hfev qr5 < 8 avp o ... . §9 Hae H H oI qarT
& BT P PRV TEl qaT wpa, § o degl 1 qT Srdar
g, [od PR 9 HbIN & I & [9F W1 & Yord @1 aread
T8 & f5 7 727 39 WHI F3I II§ 781 ¥Ed &/ (457 105)

“The portion ‘temples all around’ of my above
Statement, is wrong because temples were only on two
sides. . . . . In this behalf, I cannot give any reason for
making wrong statement. I forget few facts due to which
such statements are made. By forgetting, I mean that I do

not remember those facts at that time.” (E.T.C)
“feTId 29.4.2004 F GG 20 G¥ ACHET AT BT I
WY AT e T8 @@ o T Rrav 7w o Jre T rEv vd
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& &1 §IaT & TerT 81 Wl & G el O%EY U & &laT &/
AT Bl 3 Torcd PT BIg BRI 781 al THar/ . . . . . HH T
qd &7 P HINOT GHW Tord! g Grdis /7 (957 106)

“The portion ‘I had not seen the three domes, had

seen the three vertexes, dome and vertex are not same’ of
my statement dated 29.04.2004 at page 20, may be wrong.
Dome and vertex are same. I cannot give any reason for
this mistake in the statement....... Sometimes such mistakes
creep in on account of loss of memory” (E.T.C)
DW 3/12, Ram Akshyawar Pandey:

W AT Ay & ANl av% REA T8 fear &

AN @ gRGAT far &/ (9T 17)

“I have not performed circumambulation of the

Ramjanmbhumi  temple. I  have  performed the

circumambulation of Ramchabutara.”" (E.T.C.)

“gel gV g Ffev I8l UV NIHeiell faNTordwrT o g8l uv
dr TG o | R FEaN] W NS AleY @ B deY H AleIg
T 60 ET @1 off | (4T 25)

“The temple, where Ramlala was present, had three
domes. The inside width from Ramchabutara to Ramlala
temple was about 60 yards.” (E.T.C.)

“Tg FEAT TAT & IF [RA5—23.12.1949 @ T H FlAar
vl g el .. W 1T Il 7 YT § Ve H garar o fab
NTHTHIH (o774 THeTell §9 8GN o a8 IR 17"

(@< 27—28)

“It is wrong to say that the idols had been placed in
the night of 23-12-1949. . . . . . .. The villagers of my
village had told me in this behalf that the Ramjanmbhumi,

in which Ramlala was present, had collapsed as it was

old.” (E.T.C.)
“§9 WHI WY NI H g8 a9 g T 319 oficT & gwlery H Sld
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¥ 78] I U V8T § SIIv 78] qar GIsil [ gavavs H o [fdbad
g8 g [+ atargar &1 (@7 39)

“I have severe headache and my eyes are infected,

hence I am not able to see properly and as such I will not
be able to give the number of ‘Doha’ and ‘Chaupai’ in the
‘Sundar Kand’.” (E.T.C.)

‘@l A IR 4 G] & 3V 5 31 q] BY V& B/ . . . .
. 31T # gwrpr sref TE gar g, FifF I R GF Y VET B
....98 T @ BIYUT *T T V8T § /" (47 40)

“Because I have headache and also have pain in my
eyes. . . ... I will not be able to give its meaning today
because of headache.. . . . . . My memory is failing
because of the pain.” (E.T.C.)

“fqarfed wa=, forad i e o SWHl e 3V Be
FAIT T, §H@D N H B 7T al HE G SIX T G/ (I 42)

“I have nowhere read or heard as to who

constructed the disputed structure with three domes, and

when.” (E.T.C.)
59 W § 49 g8 gar 8 & J§ wernd g

St BT TEARRITT & | WG W BT o i TES ale 9T B
§1e diet FG @ A1 dlet VI GY goT &7 (457 44)

“I have so heard that this place is the birthplace of
Lord Rama. Lord Rama was born at the place below the
mid dome of the three dome structure.” (E.T.C.)

57§ A yq FIT H I IR IV qITeqT
7T o, a§ A%t g 12 & BT off/ wa # Iy FIaT
P wreT YEE §IY ST AT oI, G§ AT 1Y FAT off,
gz 4 78 gar wear, e 3w 99T i gg7 vler oar/)”

(U7 48)

“When I last visited Ayodhya along with my

grandfather, I was aged 12 years. I do not remember my
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age at the time when 1 first visited Ayodhya, since I was
quite young at that time.” (E.T.C.)

“USI— T T 9P JIG]IST 3T+ BN & & 377 st
AV Ugel PEl T GIT T O &7

Salv— #V JIGSIT HHGIN 78] & g W § &7 817 &
BN HHI—FH QAT H Faby 37 T 817 (47 54)

“Question:- Is your memory so weak that you are

unable to recollect what you have stated sometime back?

Answer:- My memory is not weak, but on account of
headache, sometimes there is dizziness.” (E.T.C.)
3] T o], OW HHI ANl 31g 9 gy @l off 3yerar Tl ...
giSd @RIl 7 g1 I8 IardT [ §9 GHI #Y GF 70 a¥ Bl & gbl
gl... .. H T ¥ger H ugd TE TAT| U SR Wl Gorl o
forerd & gg= 797 987 ov H7 AW Gl oo d e uig

(a7 59)

“I can not tell whether I was aged nine years or not,
when [ first went to Ayodhya along with my
grandfather. ........ The priests told me that I am aged 70
years now. ....... I never went to school. A temporary school
had been established and I received education there upto
Class III-1V.” (E.T.C.)

“g@r gdia glar 8 f& 4 377 79 §HT g TIT
T |” (457 69)

“It appears that I had forgotten at the time of my
statement.” (E.T.C.)

8T 7T Id WHY HYT feArT WS T8 e

(a7 78)

“l was not in my senses during my deposition of

the day.” (E.T.C.)

The above extract is self evident to make this witness
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unreliable.
2068. DW 3/13, Mahant Ram Subhag Das Shastri, aged
about 86 years in 2004 meaning thereby his year of birth comes
to 1918, came to Ayodhya in 1933 and since then is
continuously visiting Ram Janam Bhumi Temple. He has
confirmed existence of Ram Chabutara, Chhati Pujan Sthal,
Charan Chinh, Chakla and Belan as well as Bhandara in the
outer courtyard of the site in dispute. He says that various idols
of Lord Rama, Lakshmanji etc. were present on Ram Chabutara
as well as Garbhgrih when he used to visit Ram Janam Bhumi
Temple for Darshan and worship of Lord Ramlala. The incident
of 23" December, 1949, he claims to be a fictitious one and says
that the entire disputed building was in possession of Nirmohi
Akhara who were managing and serving. It was a temple of
Nirmohi Akhara and Math. He also denies that any Namaj was
offered in the entire building in dispute. Three documents he has
annexed alongwith his affidavit to show that he had to sign a
bond alongwith Baba Abhiram Das, Baba Brindaban Das, Baba
Ram Vilas Das, Naga Sudarshan Das and Ram Shatrudhan since
proceedings were initiated against them under Section 295/448
after the incident of 23™ December, 1949. However, in cross-
examination the witness gave contradictory statement to the
stand of the plaintiffs (Suit-3), as is evident from the following:
W 1934 P 3T HIE H AT H FETST I AT/ §H

SIS & §Iq 3T 5 Ve gicll UV ST ofiIT T/ Y9 PEl [
TS & T off foreH @@ @ AR TY o SWP IS
AT @ BUY il raT T JWEl feg & AR oW, 39
THI UG T I ol i 7 EY HI§ B [dav—Idav Y
e, Svie g1 & f3gel g% QAT T IITAT AT o7 85 EOIR WY
gAT & & F I T (497 15)

“A riot had broken out in Ayodhya in the month of
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April of the year 1934. After this riot, a tax had been
imposed on the residents of Ayodhya. Stated on his own
that cow slaughter had taken place, in which few Muslims
had been killed and thereafter the Hindus started
demolishing the structure standing over Ramjanmbhumi. At
that time there was British rule and the army had come and
scattered the crowd. The fine was imposed on the Hindus
only after that. A sum of Rupees 85 thousand had been
imposed as fine.” (E.T.C)

W7 1933 & qd T Fead o & §iId afkoq 8§,
gveg 0§ § ST ¥F0Y J&dl T al &Tar o7 & I8
afgv 817 (@7 23)

“Prior to the year 1983, people used to say that (it) was
Babri mosque, but when I used to see, it appeared to be a
temple.” (E.T.C)

¥qq ®eT [® 9 #faY & ecaeqd HYd 7197
TIT T | (957 23—24)

“Stated on his own that it had been built after
demolishing the temple.” (E.T.C)

“grg¥t Afkos 7 a1 TrET HUv of | T ARew
T gAY e ol el o Sa+t & gl off | T P fa
TS T TGS ST §¥IeY off | g8 el Toid & [ @rell
T Y ARGe gl T, afew g7 af¥as, dfev alsavY
gargt T oft| GIg 7 H s@Ar AT § q9 W a9 Akoie H
FHTT T8 udl Rt §i9% GRoie 7ge Ve gv ford BN o,
SVl BN HIRIH V& . ... . 2223121949 P T H [qared
a7 H PIGIES g3, 99 T H T FIeT §3, I8 FsI gl 78l
gvg a7 fafeqd gar f& 7dr7 qfd’ dar & 74~

(45T 24)

“There were three domes on top of the Babri

mosque. Babri mosque was about fifty feet long and
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equally wide. Stated on his own that length and breadth
were almost similar. It is wrong to say that mosque was
built at vacant place , and instead this mosque was built
after demolishing the temple. Since I have been to
Ayodhya, namaz has not been offered in the Babri mosque.
Babri mosque as it was stood at this place.. . . . . . .. There
was disturbance in the night of 22/23.12.1949 in the
disputed structure, but I do not know as to what
arrangements were made in that night. However, this
much  transpired that new idols had been

installed.”(E.T.C)
“§IGY ERT [T 997 500 WIeT YNIT ERIT| &G FET &

foreag @& q19v o S WHY T8 ¥q+ 47/ forvg THI §I9% 7 TE

Yo §arYl, IHDI G HNRGIG & WY H g9 gdld 8 Uvg WA
I @7 G g 999, AN Heg <ar or ford €9 7 §Ige 7
fagrfed ©q7 73197 o7, ST T § qE HIT G 1992
a®d gar Srgr|’’ (997 35)

“The structure built by Babar would be 500 years
old. Stated on his own that this structure was build in the
period in which Babar existed. At the time when Babar
built this structure, it is said by people that he built as a
mosque, but on looking at the structure, it appeared to be
a temple. The shape in which Babar had built this
structure, continued as such till the year 1992.” (E.T.C)

G 1949 BT Foral fAaifed YA gv g3 o7 & FoIdT 23
feasav 1949 &7 ¥ra @ AT oI, 9P TP TN faT
3eIlT 24 w1949 &I §3/ I8 W&l & I& I8 gorar 22,23
feame @ @y Wy A gom o7/ 98 §&qr faqifea waT 7
qfad @7 @ waer § AT AT| DI HEAT o 5 WarT
¥JT goHe g T 8 BIS wEar o f qff v & 75 &/ 9 Wi
¥ farfed a7 § T& AT o7 H VT H [daed ¥ uv 78 TAT
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o, fov ot a7 T G@flera &Y fear T (@7 41)

“The riot of the year 1949, occurred at the disputed
premises. This riot broke out in the night of 23"
December, 1949. [ came to know about it on the next day
i.e. on 24™ December, 1949. It is correct that this riot
broke out in midnight of 22/23 December. This riot had
broken out in respect of installation of idols in the
disputed structure. Some claimed that the deity had
Himself appeared, some said that the idols had been
installed. I had not been to the disputed structure that
night. I had not gone to the disputed structure in the night,
still my name was included.” (E.T.C)

W7 fRTIFH 772004 P U 41 W IE AT QAT & [
22,/23 [QGHRN 1949 @I gordl g3 o1 oif [darfed a7 H Hid
NG P HeT H o Blg Bl o [& WarT ghe & T & Ble
HEAT o7 Tl ¥ & T & AT I8 9Ur7 wEl &7 (957 54)

“On 7.7.2004 at page-41, I have stated that ‘a riot
had broken out in the night of 22/23 December, 1949,
which was in respect of installation of idols in the disputed
structure. Few used to say that the deity had Himself
appeared, few used to say that the idols had been

installed’, this statement of mine is correct.” (E.T.C)

“qgT 1934 # 3Iwfrat 7 fqarfea waw & Afkw
GAGHY FAP HUY §AGT [HAT &T| T R G739 wHI
ft faarfed wa7 % qoir v oird o |7 (45T 98).

“In the year 1934, the recluses had attacked the disputed

structure, considering it to be temple. At that time also,
the recluses used to go to the disputed structure for
worship.” (E.T.C)

“gI9v 7 #fev @ @TT P alsdY ANRTT FATIT
o7, gvg 98 YUl ¥y W ANGIq T8 91 G| 14 &H §9 HIT H
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(@7 107)

“Babar had built the mosque by demolishing the
structure of temple, but he was unable to make it a mosque
completely. 14 pillars were fixed in this structure, which
had idols engraved over them, and as such it became a
place of idol.” (E.T.C)

20609. He admits weak memory.

YqT FHET [ ggeer Sferey g7 @ BN qFH
faegfa & wrdt 817 (997 20)

“Stated on his own that on account of advanced
age, my memory fails me.” (E.T.C)

8 WHd & & T 1933—34 & G P qid 4 Fel favga
g7 v & g & 37 W 1933—34 & qIT I §Id T
A7 Hqaar gw wv faar 817 (997 28)

“It is possible that the post 1933-34 facts are also
fading away from my memory ie. I have also started
forgetting the post 1933-34 facts.” (E.T.C)

‘7§ Wel & [& §gr7 ] WHY Tedl-gocl FIa
e srdt 8 @r 8 waHar 8 & & I8 I & Hurers,
3T F IMMfAeT 8, i 8117 (497 106)

“It is true that I make unnecessary utterances at

time of giving my statement and it is possible that my
statement ‘Faizabad is included in Ayodhya’ may be
wrong.” (E.T.C)
“HYT AfXTsE geIv—Serv giar vEar 817 (957 109)
“My mind tends to lose concentration.” (E.T.C)
2070.  His statement about the existence of Chhati Pujan
Sthal, Charan and Ram Chabutara in the outer courtyard of the
disputed building could not be discredited in the -cross-

examination where he has categorically and in clear terms,
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consistently made similar statement. Then on some occasions he
has also made contradictory statement.
22,23 [T 1949 @I T H fAarfed ya7 d forg wHT
TRIY WIEq HiorvgT o FIAAr 781 ¥l T8, I JiAAr ugel H oA [”
(<7 102)
“These idols were not installed in the disputed
structure in the night of 22/23 December, 1949, when Mr.
Nayyar was the Magistrate, these idols were already in
existence.” (E.T.C)

2071.  The statement of DW 3/13 does not support Nirmohi

Akhara, plaintiff (Suit-3). In fact, it is contrary to their

pleadings. It is well settled that evidence which are totally

contrary to the pleadings ought not be entertained by the Court.

A Division Bench of Patna High Court in Parmeshwari Devi

and others Vs. Khusali Mandal and others, AIR 1957 Patna

482 has observed:

...... evidence at variance with the pleadings is not
permissible and, if adduced, cannot be looked into to
sustain a claim which was never put forward in the
pleadings."

2072.  The entire case of Nirmohi Akhara is that there never

existed any mosque and nothing was constructed by Babar or

Mir Bagqi at the disputed site which all through was a temple in

the management, control and possession of Nirmohi Akhara and

no riot or disturbance occurred either in 1934 and nothing
happened in the night of 22/23 December, 1959 but the same

stand totally belied by DW 3/13.

2073. DW 3/14, Jagadguru Ramanandacharya Swami

Haryacharya. He is the head of Ramanandi Sampraday since

1985-86. His statement is not relevant as to whether the idols

were already existing prior to December 1949 inside the
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disputed building but he in general gave history about the birth
of Lord Rama. He has explained the concept of Panchkoshi

Parikrama on page 64 as under:
“HEINISTT Q9N & NIGTHEeT &l &F%el il [& qicHlie
YAV H Sfeafqd 8 ST & ura BT @ Jia Rd &/ I8
gra — B UFHING URBAT  S<TIT & TN P ITHET B &l
gRFHT &It &/ TT8T W UadIdl v &idl 8 T8 & eVl GV
BT ISTHET Y BIAT o7 T OT8] ¥ Ggabl¥dl GNGHT WA &l

g g8l qv wHIST 8T o7/ (47 64)

“The area of King Dashrath's palace as mentioned in
the Valmiki Ramayana, is located within 5 kosas (unit of
distance) of Ayodhya. This distance of five kosas is within
the  panchkosi  prikrama, which is only the
circumambulation of Dashrath's palace. The panchkoshi
starts from the place from where the palace of King
Dashrath started and the panchkoshi circumambulation
terminates at the place where it (the palace) ended.”

(E.T.C.)
2074.  Similarly on page 67 he explained 84 Koshi Parikrama
observing that it encompasses the then entire Ayodhya. On page
118, 120, 127 and 128 however he said:

g9 g fagrfed waT @ gwgv #ifeql uw
vATAr Wt #T qfad B ¥@ gT AT WY 1946—47 7
gET T’ (997 118)

“lI saw the idol of Ramlala installed inside the
disputed structure on the stairs, in the year 1946-

47.”(E.T.C.)

‘G197 Ugell % 15 e @ g9 F FId BT G9T [HAT o,
qg 7 qRE @ A @S 8lpY qulT T8l [BAr o, dlod HET H
&S EIBY T [Har a1/ (Uo7 120)

“When 1 first had ‘Darshan’ (offering worship to the
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idol) from a distance of 15 feet, I did not have ‘Darshan’
from under the dome and instead it was done from the
courtyard.” (E.T.C.)

‘GBI B GEel od H GO BN Sl o], al HEAPIT HIG
grFg g9 QU HYaT T TAT GO HND T WA qof dq aud
3T oT| OIS @ AT H §HIT SERT & Il o7 9 FHI TG
grel a7 H P GIeicT eIl Bl of R T REdr o, 99 WHY a8l
[doelt 78 ot # "iew aidfl AR, [ vd TETT wicd
7T Y BICT BIcHh ol ¥ 8PN §YT Py STl AT HHI-HH]

§ST JIelT Bicdh o < Vel 97 dl 4 Wgd dicl Bich o Tell

AT o1 (457 120)

“Prior to the attachment whenever I went for
‘Darshan’, I had ‘Darshan’ at 5.30 PM and usually [
returned by 7°0° clock. It always turned dark during
winters. Sometimes lantern and sometimes lamp was kept
in the domed building. There was no electricity at that time.
[ used to go through the main gate and a small gate in the
grill wall to have ‘Darshan’. Whenever the main gate was
locked, I used to go through the grill gate.” (E.T.C.)

“HNT G QYIS & I9G—GF P IN—45 H 3 [T S 20
foc &= @ 17 fbe Fie ggary @7 Jooild & I§ Fooldd ITH
gAY P IR H &/ HT ST I H 39 THIGAR B 40 [T
AT TIT 20 e FieT garar & A¥F &g giEar & Uqer—yF
FT ervT—45 A A ggaw F aEgrg o Sfeafwa &,
gg wEr &Y 8/ 47 v ey wer & Iuy-um B eRT —
46 H fore7 ©3d qurd IeT @7 Jooid AT & S9P §IY H [davr
IIHIG TERT 4 ATH 9331 Yo7 & WY H [Herdl & 9WH 899
goTT Vel & Joolld T8l & WHANT A9 § 4l 991 FEieid
79T @I Fooidd & GV B39l Qo ¥el & Joord TEl &

YHART HIA TUT aicHlids AU 4 HIH ©93] & Joold &,
v3d! F8lcwd & Goord T8l 8/ (497 127)
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“In para 45 of the affidavit of my examination-in-
chief, there is mentioned about a platform 3 feet high, 20
feet long and 17 feet wide. This mention is about
Ramchabutara. In my statement today, I have mentioned
the Ramchabutara to be 40 feet long and 20 feet wide. The
length of Ramchabutara mentioned in para 45 of the
affidavit of my examination-in-chief, is not correct. The
detail about the ‘Chhathi’ (the sixth day after the birth of a
child) worship place mentioned in para 46 of the affidavit
of my examination-in-chief, is found only as ‘Chhathi’
worship in Valmiki Ramayana, but it does not mention
about ‘Chhathi’ worship place. The Ramcharit Manas also
mentions about observance of the function of ‘Chhathi’, but
there is no mention about ‘Chhathi’ worship place. The
Ramcharit Manas and Valmiki Ramayana only mention
about ‘Chhathi’ but there is no mention about the function
of ‘Chhathi’.” (E.T.C.)

"GNV a8, eI, dbl d o Pl bls Goord T dl
ARG FIE & T & il ST A & A8 5 geer &

G- P INT—46 H [o77 TN 8l BT Gooldd & d IV P

of | 3 TN gl B T 4 off | FHorr ¥ grarer v o, Jorr 4
grSToT @7 of, gosl & Whdl & IHCcl &7 Vel 8 e $9 49 g¥
¥ @l o7 ¥ W9 5T 8 X 10 e @I U §4 G &7/ d&1 BT
Tqd FgAR H &/ TE TYANT AR el HAT Y& &N/ IE
ggavr forw gv  glsr, d@FT gur gesT o, §@
HIereqr gre derr Wrar vwig T ®Er rar e/ . . . .
.BIereqT yTHE  GeT HIereyr valg v & dg 8
3TH—31G1 3T ¥ T Y STTT—3eTT PR & DIFIdT ¥ils
Y arcqd S VIS W 8 oredT T IS Sff vl off | I8 At
wg & & dieredr valg @1 gaT Hiaron o syl v 8 A
3G+ AT H FATAT & [ IEG a7 HIdrofl 3T A8l H WEd o




2143
TIT BICTT Sff 7l Hael # gdl off |7 (Uo7 127—128)

“Neither in Ramcharit Manas nor in Valmiki
Ramayana, is there any mention about foot sign, ‘Belna’
(traditional utensil used for rolling breads), ‘Chakla’
(traditional utensil used as base for rolling breads) &
stove. The foot signs mention in para 46 of affidavit of my
examination-in-chief were of stone and were four in
number. The ‘Chakla’ and ‘Belna’ were also of stone, but
the stove may have been of earth because I had seen it from
a distance. All these items were on a ‘Vedi’ (platform) of
8x10 feet. Vedi means platform. This platform must have
been four finger tall. The platform over which were these
‘Chauka’, ‘Belna’, stove, was also called Kaushalya Pak
and Sita Rasoi.. . . . ......... Both Kaushalya Pak and
Sita Rasoi are the same thing, and people refer them
differently out of their faith. Kaushalya Rasoi implies that
kitchen which was used by Kaushalya. It is possible that
Kaushalya’s kitchen was used by Sita ji. I have stated in my
statement that Lord Rama and Sita lived in a separate
palace and Kaushalya lived in separate palace.” (E.T.C.)

2075.  On page 136 he made a statement contrary to the stand
of Nirmohi Akhara.

6 favre W 1992 @I fAdrfed wa7 & IR+ W IaH @l
qicar gdtory 78 ¢Sl Fifd IEmesIeT (i a¥ie W) 99 TN §Y
fRer & %1% Q97 7197 o7/ 6 feargvY W 1992 &1 JId: &Tel
ol qfadar faarfeaa @wa7 4 et g§ offt, g gfaar
wg7 fikd @ qiwra «t g8t velt ¥ sra of 7 Ffdar
g& v vl g8 &/ o1 RiergT 7 ger [Qanfea vav @ fivd & qd
g8l ¥ g o ey forad gidar vl g€ off @' RisrerT aor gen
3157 41 Sl FHR YT gl &/ 9 N H HT Al o TP 6
fewmY 1992 @ g 4 g8 WY T9T BN T8l TI| F§ qId HT
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farfed wa & [N & gWR a7 35/ § [aenfelar aer argsil o
g o | g% IG I §9 W H HT GAT AT/ 4 IE 91T IHGT
IS, MBI, VST STREINIY A8, BHGIGIT Ol SiT8H H Y&
grer faereff aer Wy & I g oft) g8 W @ epft offad &
TAT AV 3T H YEd &/ (497 150)

“The idols present in the disputed structure did not

break down due to collapse of the structure on 6"
December, 1992 because by a protective cover, nothing
was allowed to fall over it. The idols present in the
disputed structure in the morning of 6™ December, 1992,
were present at that place even during the collapse of the
structure. Even today the said idols are at that very place.
The throne and swing, in which the idols were placed, were
there in the disputed structure before its collapse and even
today the said throne and swing are kept in the same
manner. I had heard about this, because after 6"
December, 1992 I have not been there to have ‘Darshan’. 1
had heard this on the next day of the collapse of the
disputed structure, from students and saints in the Ashram.
I heard about this even subsequently. I had learnt this from
Ramdev Shastri, Shashikant, Ramdas, Ambrish Mishra,
Kamaldas who are students and saints of the Ashram. They
all are alive even today and live in my Ashram.” (E.T.C.)

2076.  About observance of Namaz in the disputed building

on page 151 he says:

“ggleqT 17 » Yd Ifc g8l y¥ TAr97 §dAl VET
gl, @ ga®l arTeN g5 T8 817 (U9 151)
“l have no information if Namaz was offered

there, before I came to Ayodhya.” (E.T.C.)

2077.  About the place of dispute he admits that there is no

mention in the plaint.
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“fore faarfaa werq qer fagrfead w97 @ I’k &
q §9 “grgrag 4 §917 ] V&1 §, 9€PH IR H FH
qre—97 7 o T8 for@m 817 (4 168)
“Nothing has been written in this plaint about the
disputed site and the disputed structure regarding which
I am giving statement in this Court.” (E.T.C.)
2078. On page 183 his statement did not rule out placement
of idols inside the disputed building in 1949:
“gg T & f& G 1949 &7 @l fFqrq gar aerr
fagrfeaa w7 7 o qfo vt 1 97 arAr & ey
g widal @1 B ATerT T or 9fod aEY & E @ e
SRR 81 (Uo7 183)
"It is possible that in the dispute that occurred in
1949 and in the incident in which idol had been placed
in the disputed building, the local Hindus of Ayodhya had
no role; rather, outsider ascetic saints were responsible for
the same.”" (ETC)
2079. It is worthy to mention that on page 159 he has said
that:
“d g7 wqret fAarE @ISt & gy § 7 vET
g1 (457 159)
“I am giving this evidence in favour of Nirmohi
Akhara.” (E.T.C.)
“garv— H pael Y & FHed el srgrer §9rE [Har
G’ @ qBGH H TATEl & VET 8, B 3 FheH & N H Tars]
T8l & Y& &/ (47 161)

“Answer:- I am giving evidence only in one case viz.

‘Nirmohi Akhara versus Priya Dutt’, and not about any
other case.” (E.T.C.)
2080. DW 3/15, Narendra Bahadur Singh. According to
age he has disclosed, his year of birth comes to 1932 and he
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claims to have visited the disputed site at the age of 15 years.
“H 15 qY Bl 1Y H IHTEYH BT GG HYA I I o
gV 9P Gsel I H U HIA-IUGT & W IE TYT BN Il
FHar or/” (4T 12)

“l had started going to have Darshan of
Ramjanmbhumi at the age of 15 years, but even before that
I used to go to have Darshan there along with my
parents."(E.T.C.)
2081. He is resident of Village Rajapur Saraiya which is
about 35 kms away from Faizabad. On page 27-28 he did not
deny the construction of the building by demolition of the then
temple by Babar.
87 vwr g1 & & gy 7 wHaaHfy v frera
ey #1 dissY FO FRHYIGT &7 w7 I7 BT I
f&gr, gveg 39 #f WN wqd TEYE @ g8 W fdeE & UuT
gar orar 8 f& @7 1528 4 §rgv 7 Fqlev @
firereY g8 fAA7v1 &g arav @ w7y 4 Hvard o forgla
FEior weefl oe @rd far o) § I8 Wel & W T8l gl Hbdal g
& I8 [F40—®1e w7 1528 4 g3 &T| I8 HeT Taad & & a7
1528 @ 1§ [3a1fea 497 H qviay 7AT9T gt Vel & HIvqrat 7
@i fAa7v7 F87 fear o1, 994 @dq AISHI§ VD
o ykadT f&ar a1 (U7 27-28)
“I have so heard that after demolishing the temple

existing at the Ramjanmbhumi, Babar attempted to
shape it like a mosque, but even today all the evidences of
Janmbhumi exist there. It is so heard that in the year
1528, Babar had raised this construction after
demolishing the temple. There was one Mir Baqi in the
period of Babar, who had carried out some construction. |
can not tell correctly that this construction was carried out

in the year 1528. It is wrong to say that from the year 1528,
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Namaz was regularly offered at the disputed structure. Mir
Bagqi had not carried out any construction, and instead
had only carried out minor modification after
destruction.” (E.T.C.)
2082.  About belief he said:

“w O v & e fasrg ot & fF fQarfea verar &
NI Gl Pl T & g §9D N F e gedenl § foreT
H 37T T 8, BEl T8l geT 817 (4T 34)

“It is my faith as well as belief that the disputed site

is the birth place of Lord Rama, but I have not read so in
the religious books studied by me.” (E.T.C.)
2083.  He subsequently admitted to have visited the disputed
place twice before its attachment.
Gl §I% 519 H [qanfad waT H @@l & qd TAT o dl g8l
T¥ 10—15—30 1891 TF w1 o7/ (497 40)
“On both the occasions, when I had been to the
disputed structure prior to the attachment, I had stayed

there for 10-15-30 minutes.”" (E.T.C.)

ST G —qEET B YUI-UF P IRT — 16 H TE FET &
& 47 379+ BIY 4 qgl BHI vl GHTHT Bl TFHGT ed Tal
&@T &/ T@T P aIqd I8 & f 5fg # g8r Sufeerd vEwI,
adl IErr| |7 1950 # ygF fagrfed gRev 4 d#49
a7 g% Grar gargr 8 78 T sgavl @ wraEr §
A7 g8 ®87 & o ° 49 fodt gaaarT &1 T979 ygad
787 g@r 8717 (997 51)

“In para 16 of the affidavit of my examination-in-

chief, (I) have mentioned that ‘in my senses, I have never
seen any Muslim offer Namaz at that place’. By ‘seen’ I
mean that I would see only when I will be present there. 1
have stated to have been to the disputed site on three

occasions prior to the year 1950. It is in respect of these
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very three occasions that I have stated that ‘I have not
seen any Muslim offer Namaz’.”(E.T.C.)
DW 3/16, Shiv Bheekh Singh:
RTASTHYH Flay, 8l ¥ § T8 v ofrar o, 98] ¥ WH
Tt @I Hfc faRroTArT off ) ... gl gv i JHrY off (97 8)

“The idol of Ramlala existed in the Ramjanmbhumi

temple, where I used to go to have ‘Darshan’ (offering of
prayer by sight). ...... There were three caves.” (E.T.C.)

‘fagifed  wier W8T UY UHcTel  [ANIotAIT & Gl
NEG gfory deT T 8 @i a8 oY NEes off BT o
89T o7 Wl I8 VT 957 Uld A T &/ fRvgan @ 9ar
farg & f& g@ ¥oIT7 & I8 ArF € & Aler 3T giftg
gigt 81 ... ... .. Rarfea aRev a7 T 5 [
GETHT B SA—STd IT TATST Gga 1 T8 <@r/” (Ger 10)

“The disputed site where Ramlala exists, is called

Ramjanmbhumi because Lord Rama was born there. This
is why this place is considered to be very sacred by the
Hindus. It is the belief of Hindus that only by ‘Darshan’ of
this place, ‘Moksha’ (salvation) is obtained. . . . . . . . .. 1
never saw any Muslim either visit or offer Namaz at the
disputed site or the Ramjanmbhumi.” (E.T.C.)

“HY TIT BAIGIT TG H 48 [Feidier g¥ 8/
JIIeqT | HYT TT 54—55 [HeiHiee T I y¥ EIUT/
... HEEIT W W ST | ST AT o HH AT
SFP A A I/ .. H2—4 % & forg 7 1940 F g5
TAT o, D SIeTqr 379 Ta H & W E/ .. ... 3—4 T am H

g3 4 GIglder TT a1y 1 & BINGIT 4 IRl WY ¥ BN
g (AT 11—12)

“My village is 48 kilometres away from Faizabad
Chowk. My village would be 54-55 kilometres from
Ayodhya. . . . . .. Mostly I went to Ayodhya on bullock-cart
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and sometimes by Tonga. . .......... In the year 1940, 1
had gone to Bombay for 2-4 years, and except for that
period I have always remained in my village........ 1
temporarily worked in Bombay for 3-4 years in factories of
cycle and playing cards.” (E.T.C.)
“H Y TG W ST AT ¥ 3G dh 24—25 N AT
EIPIT|" (45T 14)
“Till today, I may have gone to Ayodhya from my
village on approximately 24-25 occasions.” (E.T.C.)
" Jg T& AT § & G 1528 H 199 ARoiq &+ off |
vag BT b W 1528 I1 B 4l q1a% Ao T8l a4 off |-
(a7 15)
“I do not accept that Babri mosque was built in the
yvear 1528. Stated on his own that Babri mosque was not
built either in the year 1528 or on any other occasion.”
(E.T.C.)
“gHPBl W GII—gIeT Ml T8l §aT Whd & b I8 Fld Ba
Y& TRl SITYT § HY FINT g7 o FRa Tal 817 (Uo7 18)

“Even my forefathers can not tell as to when this idol

had been placed. Hence, it is not possible for me to tell.”
(E.T.C.)

“Jg BEAT TAd & [ 23 [QGHEN T 1949 Pl [ariad wa7
# gfctar @ =& 1 (a5 18)

“It is wrong to say that idols had been placed in the
disputed structure on 23" December, 1949.”(E.T.C.)

“GF W HT BT wHIen, a9 W AGTEYH GRaY H B
GETHTT BT ST H T& 7@y 817 (47 19)

“Since I attained maturity, I have never seen any

Muslim visit the Ramjanmbhumi premises.”(E.T.C.)
“GIN— AT GNEY H #Y I9—STGI8 & A P SiIY
ggel W Fldgr favrorErT off |7 (897 20)
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“Answer:- The idols existed at the Ramjanmbhumi
premises even before the period of my forefathers. ”(E.T.C.)
“H PSIEIE — SARAT U VI H 3D W Sied 3—4 &Y
T g1 997 YR Algasiad d BOTaIg—3I1eqT 26—28

gIT HTIT IS T | SIT H HAGH], FIGIGA, GRGAT Tl
Plides QAT 4 aR Hof 8ld &/ 79 W @ Holl & Jaww v H
giqay srar o/ (97 22)

“I go to Faizabad- Ayodhya, a maximum of 3-4 times
a year. In my entire life, I may have been to Faizabad-
Ayodhya on 26-28 occasions. The four fairs of
Ramnavami, Sawan Jhula, Parikrama and Kartik Purnima
are held at Ayodhya. Out of these, I used to go to two fairs
every yvear.” (E.T.C.)

“faarfad a7 ETHEYHE Fey o1 I8 H T ARl giaar
el Y&l 817 (47 23)

“The disputed structure was Ramjanmbhumi temple.
This is being claimed by me and the whole world.” (E.T.C.)

i 3UT I H Gge! BIAdlell & UIH [T UV HEA B
87 @1 Goolld [Hg] & I8 Goold Tordl W gRIGv] & BN
wfa & &ivr 17 @ YT 96T #F 791 8/

(a5 27—29)
“My earlier statement regarding the Dashrath

palace being near the Kotwali, was made inadvertently on

account of fading memory in old age.” (E.T.C.)

/A 7 9 I8 N [HIT 8 HITT GTBT 579 of 7l Bal
/- A ¥ PET [ T g9 WaE H 9979 GAI-GATE
gral’ gv srerriRa & 17 (997 30)

“ Lord Rama had taken human form, and due to this

His birth is claimed. . . . . Stated on his own that my
statement in this behalf is based only on
hearsay.”(E.T.C.)
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RIS Ffav ¥ ford g1 YT § d8 g8l div Jwe il
g7 & foraer fdarg 817 (957 31)

“The Ramjanmbhumi temple according to me, is the

»

same three dome structure about which is the dispute.

(ET.C.)

“Hel P SGEN U GiE [ATe W B WET & AleY H qyT

B P o190 AT o Fifd W€ & HRU R [Ad1er 9T Srar

oGl dI gaa drer 9a [oregd giaar v&l off g87 gv

GI—di A & SgIeT 9 YT @ fory T8l [Aerdr ar ... .

GRFHT g arefl JIqR & 3iev &idl off | [darfed gRav 4 gre

avG AR o7 [aqnied GREY H Rejd HEgaY @l UiNeHr
&l gidt off 1 (o7 35)

“On occasion of fair, less than five minutes were

afforded to have ‘Darshan’ in temple, because the crowd
was immediately pushed out. . . . . . Not more than 2-3
minutes were afforded for ‘Darshan’ in the three dome
structure, where the idols existed. . . . . . . The
circumambulation was performed inside the grill wall.
Ramchabutara was to the east of the disputed structure.
The Ramchabutara situated inside the disputed structure,
was not circumambulated.” (E.T.C.)

“fagrfea gfvev 4 wffar vaig Jra@ v T8
oIT| H19eqr oft &7 vedl YT weId o7 wedl Yo v
@I 4 gReHr 781 gt off I (457 35)

“There was no place called Sita Rasoi in the
disputed premises. There was the ‘Chhathi’ (the sixth
day after birth) worship place of Kaushalya ji. The
‘Chhathi’ worship place was also not circumambulated.”

(E.T.C.)

‘G qHEe arel faqiied ¥aq H H—ceqo oIeT SR o |

oa, SFET AIST A o T H O Gwr off IdH AT HIVedl




YT @l TTie H ferd 49 off) ... BT S I Hqid Hil
P T 7 U It W BT D 3iqV oft | (4T 36)

“In the three dome disputed structure, Rama-
Laxaman were at some elevation. Bharat, Shatrughan were
a bit lower. There was cave on side wherein mother
Kaushalya had Ramlala in her laps. . . . . . The idol of
Kaushalya ji was inside the cave adjacent to the steps.”

(E.T.C.)

519 # Ygell g% I JHT el WaT H TIT o a9 4 Jaq
P die I T8 T o7 LIS I HIT H Ard GrAd ol
TE o7 98T & 47 TW'T fHgr «r)” (G997 38)

“When [ had first gone inside the three dome

structure, I had not been exactly under the mid dome. I had
the ‘Darshan’ from the gate in front of the lower side of
the dome.” (E.T.C.)

“HYT T W 1926 § FIT &T| . . . .. oq % ggel!
gV fqa1fed ¥oIef U¥ AT o7 | G9 O WHT T 1937—38 Y&T 8T
..... 4 fRi® 24—6-2004 B U7 14 W JE FI7T fEgT €
f& % a3 TT & gIeqIT 24—25 ¥ TIT FIGUT/’
A% g8 977 faqrfad w97 & fkd a@ &1 Farer a1
gr ... .. Wl 7 @ & # sear af § sferad: qf a
TIT| B — FH U G qY H AT Uvg VT FH] T8 g I H
[T a9 rAredr Y qI% T T AT § 17 (4T 42—43)

“I was born in the year 1926. . . . . . . When 1 first
went to the disputed site, it was probably the year 1937-38.
..... On 24.08.2004, I stated at page 14 that 'I must have
been to Ayodhya from my village on about 24-25
occasions'. This statement of mine is for the period upto
the demolition of the disputed structure. . . . . The witness
stated that mostly I went to Ayodhya twice a year.

Sometimes [ went once a year, but it never so happened
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that I did not go to Ayodhya even once a year.” (E.T.C.)

“} wigfea @ a@raT § e @Rl @ @rer
7T &S T 519 7 ygel! qI% [@anfea werer gv & 1938 H AT
o7 79 4 T U¥ 9N G Off Bl T AT/ (47 47)

“I must have visited along with others by cycle, on
about 20 occasions. When [ first went to the disputed site
in the year 1938, then I had seen Bhaskar Das over there.”

(E.T.C.)
2085. DW 3/17, Mata Badal Tiwari, born in 1920, has
stated visiting Ramjanm Bhumi at the age of 12 years. Ayodhya
was about 18-19 kos from his place of residence. About the
construction of the disputed building by Babar on page 30-31 he
said:

ST B G198 ARGIE & gR H H T8 W § ge I8
TBR T8 & [ qrad ARG B g1 off | 4 T8 TE gar waar
g & sr99t aRee @1 @Y Gt F §arar o a7 98 8 &1
wwar 8 & w7 1528 7 #Hwgrsl 7 Fig}dt afkog
g791% 811" (957 30)

“I do not know about Ayodhya’s Babri mosque. I
have no knowledge about the date of construction of the
Babri mosque. I can not tell whether the Babri mosque had
been built by Mir Baqi or not. It may be that Mir Baqi
had built the Babri mosque in the year 1528.” (E.T.C.)

2086.  Then on page 35 he took a different stand:

“Jg HEA Teid & [ HvGrel 7 G7 1528 H ARG BT

fAfor BN o7 SN qvTeY §H TEIST 8idr &/ (Uo7 35)

“It is wrong to say that Mir Baqi had built the

mosque in the year 1528 and that Namaz was regularly
offered there.” (E.T.C.)
2087.  Again about the Babari mosque on page 35 and 53 he

made contradictory statement.
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i Jg Srar 8 78 § & 9193 "forq @el & 17 (09T 35)

“I just do not know where is Babri mosque situated."
(E.T.C.)

“Het qIENT ARSIE BT TH G & (4T 53)

“I have heard the name of Babri mosque.” (E.T.C.)

Fallacy of his statement is evident from what he has

said on page 56, 57, 61 and 62.

2089.

born

“H ARTT B U BT Fooied [HAT & T8 AT W 1934 H
g3 o7/ O WHY [dqifed waq BT §o fovwd &fauvd @Y fear
T 7| G YRSl B ggd W AN T &ld g o) faued
v drel fevg g7 @ ARt o (4T 57)

“I have mentioned about the riot of Ayodhya. This

riot occurred in the year 1934. Some part of the disputed
structure had been damaged at that time. Those domes

were damaged by many people. The damagers were
followers of Hindu religion. ”(E.T.C.)

g9 T 4 I YT AU g3 9T S §ardr AT AT
T, T8 FH AT T&l B/ . 97 1934 d Gl T[T
&fITFeT §aT o, SaP! HIg a¥+d & 1992 & Yq
a®& T8 g off| W 1934 ¥ 7 [raFl & &fayEd
fegr g7 17| 9 qrerr qFEEE gRT Fre 7I7 o7 Al
TEEl 7 erST—IST JHrT g3 o (4T 61—62)

“I do not remember whether the dome damaged in
this incident, was repaired or not. ........ The dome
damaged in the year 1934, was not repaired till the year
1992. All the three domes had been damaged in the year
1934. The mid dome had completely collapsed. All three
domes were damaged slightly."(E.T.C.)

DW 3/18, Mahant Banshidhar Das @ Uriya Baba,
in 1905, came to Ayodhya in 1930 and since then is

continuously visiting the disputed place and worshipping the
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idols in the inner courtyard under three dome structure as also
on Ram Chabutara etc. In his cross-examination he has also
made statement which demolishes the case of Nirmohi Akhara
about the existence of temple since time immemorial and no
construction or demolition by Babar in 1528 AD or his agent, no
riot or damage to the building in 1934 and no incident on 22/23
December, 1949. On page 34 he states to have come to Ayodhya
at the age of 28 which takes to the period of his coming to
Ayodhya from 1930 to 1933. He admits of his weak memory.
Wl T gargr & dfere g 8§17 @& @INUT AT
afeass w19 T8 Hear 8 174997 41)
“The witness stated — Due to advanced age my
mind does not work.”(E.T.C)
‘Fife 4 gg gfed g &Y q¥ [FrT SqIeT HIH
& ®var 8/ (@7 50)
“Since I am an old man, my mind does not work
much.”(E.T.C)
2090. On page 59 he states that all the temples of Ayodhya
were demolished during the reign of Mohammad Tughlaq and in
1325 the temple of the disputed place was also demolished by

him.

“HIgHG Gl Pl ITATDI 1320 30 W Yo g o Tl
1325 0 7 fIarfea verar gv Rerg afev &1 fvrar 737
T | (98 1T wrefl 7 379" GRT g Tfl SRR #F YT @ aIq
gargn) | HIEFE GUd® FINT [Aa1fed T ¥ g4 Hlex @l IR
W @ §IT 39 ¥ YN AHQY, YEFAe W @ R sdrde |
g7 o7 | §9 HIQY Pl JAdIIG 7 [PRITenE gueid & WHI H

FTIIT o7 | [PRIGTONE GIcid, HIgFs 918 qicid & dgdhl U7/
g 8T f& qfev fvrd @77 @ 3757 95T W99 T T8
firr g1 v8T) Wiee ARrd w7 @ 917 9B IR
feaior 30—40 9T @ 75 AT/ (47 59)
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“The tenure of Mohammad Tughlag commenced in
1320 and the temple situated on the disputed site was
demolished in 1325. (The witness stated this thing after
going through a diary which he had brought along). After
the mosque situated at the disputed site had been
demolished by Mohammad Tughlaq, Anantanand, disciple
of Ramanand Swami, got a temple built on that place.
Anantanand got this temple built in the time of Firoz Shah
Tughlaq. Firoz Shah Tughlag was the son of Mohammad
Shah Tughlaq. (Stated on his own) The temple after
having been demolished had remained as such for a
considerable time. The temple after having been
demolished was reconstructed after 30-40 years.”(E.T.C)

“SII AN SAdIe Sff 7 [Aqiad weIeT gv §7ardr o I
¥ o8 g F g fRar f3ar) 8wid 1 G SgHara
Wl 7 @8l Y¥ Hlev §9ardr/ SgHarde off §RT g9 T HQY H
IS Sff V8 ¥YTATIS Wt @ WG d §I9¢ d @AT9fa
Hregret 7 39 e &1 Avargr| g #er f& gi9v 7 4R
gIpl B $H WHGT H Blg [N 7@l QAT o1 HR arpl 7 @y
frearar o) 4R @il 7 HfQY @l N7 @Y qRoq T8 §9ardr |
O+ §¥9 YT @I Hey & [INT & giq 9dl FHR Bls [3a7/
HEe O @ g ifdserd 7 [daifed Wi v v dfew
F7qrIT | AT Sff 7 faqiiad vee7 uv Fiev qiav & WHI H &)
gIqrIT oT| I Flevy TfE<erey 7 §7drar of 98l dlav 6 [ewwv
1992 @I FIRT fagr 737 o7 1" (357 60)

“Firoz Shah Tughlag again ensured demolition of

the temple which Anantanand Ji had got built on the
disputed site. After that Swami Anubhavanand Ji got a
temple built there. Shyamanand stayed in the temple built
by Anubhavanand Ji. In the time of Shyamanand Ji,

Babur's commander Mir Baqi got this temple
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demolished. (Stated on his own) Babur had not given any
directions in this respect; Mir Baqi had himself got it
demolished. After demolishing the temple Mir Baqi had not
got a mosque built there. In the wake of demolition of the
temple he had left this place as it was. Shyamanand's
disciple Govind Das again got a temple built on the
disputed site. Govind Das Ji had got the temple built in the
disputed site only on the time of Babur. That very temple
which Govind Das had got built, was demolished on 6"

December, 1992.”(E.T.C)
1930 & 1§ FHETHEl 7 [Aqied veIeT U Gied Wil 91§
STHHT BT 7| GEeTHIl GRT Sl SIBHI Y FHT H W]

1934 H 3T o7/ SN SEHY fAqrfad veIeT Uv a9 g3 oIq
YIHGT G SR o7 | I8 98] VHed g4 o [orerT 22,23 [QWRR
1949 @ gl & AR RUlc 23 fewmv 1949 @I forardfl off |
§¥7 VST G4 &l H 379 ave ol or/” (457 61)

“Five years after 1930, Muslims attacked the

disputed site. The first invasion of Muslims had taken place
in my time, that is, in 1934. The last invasion on the
disputed site was at a time when Ram Dev Dubey was an
inspector. It was the same Ram Dev Dubey who had on 23"
December, 1949 got a report lodged as per the incident of
22"_23" December, 1949. I was well acquainted with this
Ram Dev Dubey.”(E.T.C)

“IARFaT T8 & & 1934 7 af¥wrg w1 @il &7 §%
oft, B9 fewg Wil 7 @I TRT VBH BN [ordd] Y 35 FAR
oft §ar fagr)” (87 89)

“Reality is that Hindu saints got repaired the

damage, caused to the mosque in 1934, by themselves

collecting subscription which had aggregated to Rs.
35,000.”(E.T.C)
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“gfe @7 1930 ® Yq faqrfea werd v edfed
alv gv Fa797 gt wrdt vEt &, o 9wd IR A FH
FrTHe T8 &1 IR A sguRfd & I\ 1930 W 1949
& d [qarfea v v TFHIGT UG Sl Y@l &, al §Wdl Ml
ST Fel 781 &1 (97 93—94)

“If namaz may have regularly been offered on the
disputed site prior to 1930, I do not have the knowledge
about the same. If namaz may have been offered on the
disputed site between 1930 to 1949 in my absence, I also
do not have the knowledge about the same.”(E.T.C)

“Jg I BET TAd & [ 22 TN WT 1949 d& fdarfed
G @ [bedl HT 9T H BIg A gqid T8 @l off |7 (Uo7 96)

“It also incorrect to say that no idol had been placed
in any part of the disputed building up to 22" December,
1949.”(E.T.C)

2091. DW 3/19, Ram Milan Singh has sought to prove the
existence of 1dols in the disputed building, i.e., under the Central
Dome in the inner courtyard and also on Ram Chabutara which
he had been visiting for Darshan and worship since 1940 till
1949. According to the age given in his affidavit, year of birth
comes to 1929. He is resident of Mauja Haliyapur, Pargana
Isauli, Tahsil Musafirkhana, District Sultanpur. He claims to
have mainly visited in the three fairs held at Ayodhya. First of
all with respect to the averments contained in his affidavit which
he has filed under Order 18 Rule 4 on page 70 he says:

g9 YT §F P dIIX HYd qid Ffaad & §9
gr° @ garT @Fa &/ T WeT & IUY U U BRIV B

& qd {9 T 81 ger o7/ . . . .¥99Y Y YN FWIEN 4 I=

R, oG H [BAT &) I8 Y GH oIdTd H I galr
o7 T &l ¥g H T8l AT WHAT| W I IUT GF FHT GIeT 9
GIIN BT T o1 a9 # reyT d 397 qdbled Wisd p 8V GV
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o7 GBI IE AT o7 [ H 39 e gF Bl HAGT AR BV
YET §/ ¥I9e] gF &7 AGHT dgIY g9 P I 47 v
787 g@IT” (@7 70)

“The person having prepared this affidavit, can
only tell about this. | had not completely read the affidavit
of examination-in-chief before signing it. . . . . . I had put
my signature on the affidavit at the High Court, Lucknow. 1
cannot tell whether this affidavit had been typed out at
Lucknow or not. At the time when the draft of this affidavit
of mine had been prepared, I was at the place of my
counsel in Ayodhya. He had told that ‘I am preparing the
draft of your affidavit’. I had not seen the contents of the
draft of the affidavit, after it was prepared.” (E.T.C)

2092. This itself makes his entire deposition doubtful and
unreliable. He also admits of having never entered three dome
disputed structure prior to 1986.

W 1972 & Yd 1940, 1941, 1942 H W9 ¥ fAq1/acd ¥jeT U¥
oA o, @ gEe @ Are T o1 §A: HET & 4w 1940,
1941 T 1942 § 7[+T ® 19 i@ 97T 4 T8 TAT
oIT " (45T 34)

“Prior to the year 1972, whenever I used to go to the
disputed site in the years 1940, 1941, 1942, I had gone
beneath the dome. Again stated that I had not gone to the
place beneath the dome in the years 1940, 1941 and
1942.” (E.T.C)

“Tg HET Wl & o I [ I faqrfed wqT @
d3Y B WY 1986 & Yd FHH TE WA (47 56)

“It is correct to say that I had never been inside the
three domed disputed structure before the year
1986.”(E.T.C)

2093.  Distance of disputed site from the witness's residence
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1s about 54 Kms. The witness says that in 1940, 1941 and 1942
he came to Ayodhya on a bullock-cart and thereafter on foot till
1948 and then by bus in 1948 and onwards. He has however
admitted his date of birth on page 67 as 15.01.1930.
2094. DW 3/20, Mahant Rajaram Chandracharya, aged
about 76 years in 2004, must have born in the year 1930, came
to Ayodhya in 1944 at the age of 14 years. He claims to become
pupil of Mahant Raghunath Das who was Mahant of Nirmohi
Akhara at that time. He was assigned duties to perform worship
at Janambhumi Temple where he worked from 1943 to 1949
and claims continuous worship of the idols placed in the internal
part of the disputed building, i.e., under the three domed
structure. Very clearly he has given topography of various
structures in regard to the disputed site which is almost
consistent with various maps prepared by different
Commissioners appointed by the Civil Judge in different
proceedings including that of Commissioner’s map prepared in
Suit 1885. The following part of his statement are relevant for
Our purposes.
i g9 qgpeH H [FHIE SIEIST & UF Tl UEBIN B Y H
gI7 < RET § /" (457 41)
“I am testifying in this case as a 'Panch' of the
Nirmohi Akhara and as a party.”(E.T.C)
“TT 1943 H OI9 H TUH N SIEAT AT O a9 TE GV
FIavl AGTe T SINGe &1 81 T W 1943 H fAqifad veler gv
FIs qRGTe TEl ofl, e 39 wHI a8l gv gid Yorr gidr off | H
gIR ARoIe @7 A g &) farfea wraa qradt afag 8
g7 %87 [& g Fr9¢d o 787 8, g8 Afav &/
faarfad yq7 4 & e &/ g8 Ao T8l €/ I8 YIerd W9 @l
T & G 1943 H 19 ¥ TUH G} ST AT oI a9 H
gIg]l Aore &l & T8/ fdared waT H H9 HHI TFHIGT &ld §Y
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T8 <w@r/ H7 I8l ¥ qorl 8Id <@ &/ @ Pel [ Wl gv gon
gl & @&l gv THIGT 819 &7 F97 & T8l Sq~T T/ 7 1943 H
9 H TUH g% SFRAT AT O a9 fAdned e Y HT ARag
TEl @1 o] AV @7 U7 Y el far I8 G¥ qor—war &l
off | faarfed w7 % & Jw=T a7 §v o/ (457 51)

“In 1943, when I first came to Ayodhya, the Babri

mosque was not at all existing there. There was no mosque
on the disputed site in 1943, because there used to be
worship of idols over there. I have heard the name of the
Babri mosque. The disputed building is the Babri
mosque. (Again stated) It is not the Babri mosque; it is a
temple. The disputed building has three domes. It is not a
mosque. It is the birthplace of Lord Rama. In 1943, when 1
first visited Ayodhya I did not see the Babri mosque at all. 1
never saw namaz being offered in the disputed building. 1
have seen Pooja being performed there. (Stated on his
own) No question arises of offering namaz at a place where
Pooja is performed. In 1943, when I first visited Ayodhya, |
saw a temple, not a mosque, on the disputed site. (Stated on
his own) There used to be Pooja-Sewa (offering worship
and rendering service) over there. Three domes were built
in the disputed building. ”(E.T.C)

“SARIT H H SIQTGTT TTHT 8—9 TN TF V& &/ H 1943
¥ BN W 1949—50 T% [dqifad ¥a # THIT 781 &l off qfew
gorr gidt off 1 (897 54)

“I guess to have resided at Ayodhya for about 8-9
years. Namaz was not offered at the disputed building from
1943 to 1949-50; rather, Pooja (worship) was
performed.”(E.T.C)

87 gg gar § f& gigv 7 w7 1528 4 Afaw
»1 alssv Afkorg 7913 off Sk Wl @I oY fAare wEy
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BT WY [Ty Ferar 3T 8T 817 (497 56)

“I have heard that Babur had got the mosque built
by breaking down the temple in 1528, and the dispute
over that very construction has been continuing, taking the
shape of struggle.”(E.T.C)

“faqifed waq & wEE 4 g8 HT orar & & IF
qfrey @ledY G 1528 H AR¥Gig §91§ T§ | I8 Pl
Terd 8 fab Qarfad verer ov §vi§Y THIST 8 ¥8l &/ (997 57)

“It is said about the disputed building that
demolishing this temple the mosque was constructed in
1528. It is incorrect to say that namaz has regularly been
offered on the disputed site.”(E.T.C)

“fagrfea w97 @ drl qraT @ Ad BT 9T
7T*7'7[Z=' [T | 3ToTdhel W& T & 3IGY HArT ITHeiel & d8 VP
gleT oI &/ THYE W AT arcyd g8 8 1 e fad &1 o
gIT & Sl VeI @I THTE dEd 817 (957 72)

“The part beneath the three domes of the disputed

building was 'Garbh-Grih' (sanctum sanctorum). The
place where Lord Ramalala rests under a tent today, is a
small place. By 'Garbh-Grih' I mean that a place where

someone is born, is called 'Garbh-Grih'. ”(E.T.C)
U Bl IE FAT IQAT o [ 1943 W 1951 aF H TG

gret ¥aT H YEalr o7/ V&7 W H S¥Y Yol—Yid #NT g S3NH
B W o W P oy # fagiied el § g+ W [ §
/i T8 F 74 faqiied 497 & UiveY @ Iyl Glav
W [T g3 o1 (UoT 82)

“I had given a statement yesterday that I resided in
the domed building from 1943 to 1951. By 'residing' | mean

'offering Pooja-Paath' and 'taking rest'; I used to go to
Sant Niwas built on the disputed site to take sleep. . . . . . .
This Sant Niwas abutted on the northern wall of the



2163

disputed building premises. ”(E.T.C)

“SII 1AqIfed WaT 6 [ewRN 1992 Bl AISHY FIRT A1 a7
o] 98 ¥gT W ST & Jaldd 500 I W SAIGT GRIAT 4T/ T8
9q+, YTAGY o] OIf 919% & IS B Ugel W 4T 3N ford
gIgv F uivalda [&ar o, [bv @er & uidida &v &1 BIforer
P BFT HqT JIgT B ITHTIHRIT @ UYsA @ [fHa eim)
JIgT P ITHIBIT 4 I9 997 P alswie §F oft e
gAFAIT §IT 7| TR FE+ &7 39T & [ qd [T waT Pl
Y P IABIT 4 TISHIS BYH B IG GATAT Bl BT Bl
TS, foreH O Wweral T8l Al SR a8 HEY & ¥ 4 ggof TAT
3V g8 TE 377 ¥t Fer veT 8/ (Uo7 98)

“The disputed building, demolished on 6™ December,

1992, was, as per my knowledge, older than 500 years.
That building was Rama Temple, which existed from before
the reign of Babur and which Babur changed, (further
stated) tried to change. The said building was built from
before the tenure of Babur. During the reign of Babur
that building had been damaged and reconstructed. [
mean to say that during the reign of Babur attempts were
made for reconstruction after damaging the earlier built
building. He had not succeeded in his attempt and the
situation had turned into a struggle, which is continuing

even today.”(E.T.C)
GV H AT H o9 AlY ArSPHY [Aq1fed ¥aT AT AT
o] TT 84 H W 70 T T IST of T B AT FT & TI, FHHT
gl yar 78l e g8 BT YR o @] 9ryTer o7
(<7 100)

“I do not know whether 70 out of 84 pillars may have

been picked up by people at the time when the disputed
building was constructed by demolishing the temple in the

time of Babur or what happened to such pillars, because
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there were of Kasauti stone, costly stone.”(E.T.C)

‘oo I gikar fRarfea vejer uv < @ Aot & 7 a8
qictar & I §197 SIS Off @ GRT SCRIEGUS SbY Fgedl ol
grefl gidar 4 & &/ qrar qrETS ol 98 Jiddl aiaY @ 1A
P WHY SCRIES obY gof TF o A< Sl §I§7 SIHT<
& SRETH T 97 of | Td<=eE Wl 7 FAdl @l o HY G
Sl YT U¥ WIIfod @y fear |’ (ST 101—102)

“The idols which are now seen on the disputed site,

are among the idols which had been taken along by Baba
Shyamanand Ji to Uttarakhand. Baba Shyamanand Ji had
gone to Uttarakhand at the time of Babur, taking along
those idols. Govind Das Ji was the body guard and disciple
of Shyamanand. Govind Das Ji took the idols along and
reinstalled them on that very place. ”(E.T.C)

T FEAYT B WG H I wHI g3, oid iar ifd<
GINT Off 7 glAal @ gAITgT S VeI UY @), oel GY 98 glaar
ggel off | I8 FIGv P ITTIBIT BT SIEST FHIT AT §H IIH TIAY
gv ¥l HH, WA Ofl, GEHU Ofl, 9FET Gl d BT Sl @bl
qictar fd< 7 & Rregl § w7 faeal 197ar gier wmfaa @l T
9v Rrey &7 91 1 781 817 (497 103)

“Ram Chabutra was also built at that very time when

Govind Das Ji had reinstalled the idols on that very place
where they existed earlier. It was the concluding period of
Babur's tenure. Idols of Ramlala, Bharat Ji, Lakshman Ji,
Shtrughn Ji and Kaushalya Ji were installed on this Ram
Chabutra, too, by certain disciples of Govind Das. I do not
remember the names of those disciples. ”(E.T.C)
“Hq 1934 7 G TIT T oIT TWH FIIV ARGT
»1 JHETT EIT oI S€PH §Ig fa=gal gv SFq@ T
giv g¥t 79 & afkos @ gverd g7 &Y I T/
(a7 106)
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“Damage was caused to the Babri mosque due to
the riot which had broken out in 1934. After that tax was
imposed on Hindus and the mosque was repaired from
that very fund.” (E.T.C)

i fQaifed T U G 1943 H AT o7 3K T A HT
Tfd< I il @I Gl & w9 H 8 <@l A7/ 9 o/ db oflidd
Y, g8l X YullYl Y@/ SAPl TG T W 1950 H §g/ A
gerqdard ol ol Tdw T off & WHI GEEH Yol o 3d!
qg & 5 a5 Yollel & &Y H P e ol |7 (U7 208)

“I came to the disputed site in 1943 and since then I

saw Govind Das Ji as a priest there. As long as he was

alive, he was priest there. He died in around 1950. At the

time of Govind Das Ji, Sri Baldev Das Ji was assistant

priest. After the former's death the latter began to work as

chief priest.”(E.T.C)
NOTE: This statement shows that during this period of 1943
to 1950 Mahant Bhaskar Das was not there as Pujari at the
disputed site though it has been so claimed by other witnesses
and that stand contradicted.
2095.  Sri Jilani, learned counsel for plaintiffs (Suit-4) has
taken great pains in placing before us the apparent contradiction
and incorrectness in the statement of these witnesses at several
places and in particular in recognising places, topography,
various structures etc. in the photographs which are part of
record, some of which were obtained by Sri Bashir Ahmad,
Civil Court’s Commissioner appointed in 1950 and most of
them were prepared by the State Archaeological Survey through
its Director, Dr. Rakesh Tiwari in 1990 pursuant to an order
passed by this Court on 10.01.1990 which reads as under:

"Sunni Central Waqf Board has filed this application
in Suit No. 4 of 1989 for:
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I-  permitting and authorising the plaintiff or its
representatives to enter upon the property in
suit with a photographer and others to take the
photographs  of the building and the
surrounding area,

1I-  taking measurements of the buildings and its
boundaries;

III-  permitting a video tape of the same for being
placed as evidence in Court and

IV~ such other direction as the Court deems fit and
proper.

Another application has been moved by defendant
no. 2 (Paramhans Ram Chandra Das) purporting to be
under Order XXXIX Rule 7 of the Code of Civil Procedure
through Sri Tilhari, Advocate, in Suit No. 4 of 1989, and
the permission sought for is the same as in the application
mentioned above.

A third application has also been filed in Suit No. 2
of 1989 by the defendant no. 3 of the said suit for
appointing a survey commissioner for preparing a report in
accordance with the map and Abadi Khasra (Annexures [
and 1) filed along with this application.

Sri Abdul Mannan, counsel appearing for the
plaintiff in Suit No. 4 of 1989, referred to an application
filed on its behalf in the Court below for appointment of a
survey commissioner.

The last prayer made was contested on the ground
that as the application filed in the trial court stood
disposed of the prayer made by Sri Abdul Mannan could

not be acceded to. This submission is not correct. The
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application was not rejected. It was kept in abeyance
directing that an order for survey commissioner would be
made after final hearing. Since we are of the opinion that a
survey commissioner be appointed at this stage, therefore,
we direct that the Registrar/Secretary of the Board of
Revenue to appoint any officer, not below the rank of
P.C.S. Officer, having knowledge of survey work, to survey
the site and to report the location of the plots. The survey
commissioner to be appointed would take assistance from
the municipal records and such other records which he
considers to be useful for the same purpose. The
commissioner would give notices of the date, on which he
would like to survey, to the Sunni Central Waqf Board and
the defendants nos. 2 and 13, namely, Paramhans Ram
Chandra Das and Mahant Dharam Das, in Suit No. 4 of
1989. Since we are of the opinion that the photographs of
mosque and temple, including all the pillars, may also be
helpful for deciding the controversy in this suit, as well
as other connected ones, we direct that the photographs
of the mosque, temple, including pillars be taken and
prepared.

The question as to who would be fit for purposes of
carrying out the directions of the Court was considered by
us at length. In the circumstances, we consider that the
Director, U.P. Archaeological Department, be asked to
do the same. He would also prepare carbon dating of the
pillars, mosque and temple. For purposes that the
directions given by us are effectively complied with and no
unnecessary rush gets collected, we consider that out of the

two sides, that is, Sunni Central Waqf Board and
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defendants 2 and 13 would be entitled to take not more
than seven persons with themselves, one of them can be a
photographer.

So far as defendant no. 3 is concerned, we consider,
for purposes of settlement of controversy involved in the
suit, its interest is not adverse to that of the defendants nos.
2 and 13, therefore, it can take with itself three persons.

The Director, Archaeological Department, would
also get video cassettes prepared of the mosque, temple
and pillars. The district administration will make
arrangement for security.

The Advocate General had made a statement in the
Court that the expenses would be borne by the State of all
the proceedings, such as the present. Consequently, we
direct that for making the survey commission, taking
photographs, video cassettes etc. the expenses would be
borne by the State itself.

The applications are decided accordingly."”

(emphasis added)
2096. Dr. Rakesh Tiwari, OPW 14 has proved the aforesaid
photographs and also the video recording made of the disputed
building. He (Sri Jilani) says, since the witnesses have failed to
identify most of the photographs and in fact made apparently
wrong statements, showing that they never visited the disputed
place, their statements are basically wrong and should be
rejected.
2097. It is no doubt true that almost all the witnesses have
failed to identify correctly location, site or the objects shown in
one or the other of the above photographs, but then we have to

consider certain well settled principles in the matter of oral
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evidence. Memory of a man may be very good or may not be,
depending upon the individual. Some people's memory is so
sharp that they can continue the things in their mind for several
years, decades and may tell very accurately the things happened
20, 30 or 40 years back but this is not a normal phenomena.
Normal period of memory of human being is not so long. All the
witnesses who have appeared before us have deposed their
statements after more than 50 years of the incident. To expect
meticulous details, these witnesses can recollect, what transpired
or what they observed more than 50 years ago and that too when
they must not have any idea that at some point of time they will
have to depose statement in a Court of Law and, therefore, could
not watch everything very carefully and minutely, is too much.
Such lacking is quite normal. No one has a flashing
computerised memory. Such expectation and that too from those
who are simple rural folks, is too much. We have to consider the
overall credibility of the statement of the witnesses as that could
be of an ordinary human being.

2098. In fact similar kind of error has occurred virtually with
all the witnesses of facts who have deposed their statements
whether on behalf of plaintiffs or defendants. It is for this
reason, we have not delved into the statements of all the
witnesses of facts with respect to the events of 1950 and earlier
thereto by looking into contradiction of each line, each word and
each page, i.e., on every aspect. We have tried to find out truth
in the statements of witnesses by judging their credibility by
narrowing down the facts which they intend to prove in their
examination-in-chief and thereafter looking to the general
conduct, attitude and some other circumstantial state of affairs

as discerned from the statement of the witnesses in cross-
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examinations. Wherever oral evidence is corroborated with the
documentary evidence then obviously one has to take more
reliable one than the one which is totally based on the statement
of a person which is slippery and appears to be tutored. For a
particular fact, if one gives statement of a fact which occurred
50 and more years back with minute details but not able to
recollect or tell the Court about such event the dates of which
are much more recent, normally very important for a man’s life,
for example the date or year of birth of children, marriage etc.
which must be known by him, then his statement becomes
suspicious and needs to be seen with care.

2099.  So far as claim of Nirmohi Akhara is concerned that
nothing had happened on 22/23 December, 1949 and idols
existed under the central dome in the inner courtyard much prior
thereto is not only unbelievable and incorrect but in fact many
of their own witnesses have proved their case wrong. Many of
the witnesses appeared on behalf of Nirmohi Akhara have made
statement which is wholly inconsistent to the basic pleadings of
Nirmohi Akhara, plaint and replication in Suit-3 and in written
statement in Suit-4 and 5.

2100. Though twenty witnesses have been produced on
behalf of Nirmohi Akhara and it is strange but unfortunate that
we find almost all of them uncreditworthy so far as this aspect
of the matter is concerned that the idols in dispute were placed
inside the building under central dome long back and much
before 22™ December, 1949 and nothing happened on that day.
It is well settled that the quantity of evidence does not matter
but it is the quality of evidence which matters.

2101.  On the point where there is some variance between

pleadings and proof, in Ananda Chnadra Chakrabarti vs.
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Broja Lal Singha (supra), the Court while taking the view that
every variance is not fatal has held:

“ The rule that the pleading and proof must
correspond is intended to serve a double purpose; first, to
apprise the defendant distinctly and specifically of the case
he is called upon to answer, and, secondly, to preserve an
accurate record of the cause of action as a protection
against a second proceeding upon the same allegations.
The test thus is, whether the defendant will be taken by
surprise if relief is granted on the facts established by the
evidence, or, as has sometimes been said, a variance
between a pleading and what is proved is immaterial
unless it hampers a defence or unless it relates to an
integral part of the cause of action.”

2102. In Sewkissendas Bhatter & others Vs. Dominion of
India AIR 1957 Cal. 617 and Basant Kumar Roy Vs.
Secretary of State for India & others AIR 1917 PC 18, it was
held that where a matter requires consideration of facts, a new
fact ought not be allowed unless supported by pleadings since it
1s only the matters of law which can be allowed to be raised and
not those where factual investigation is required.

2103. Extending the diluted approach as observed by the
Culcutta High Court in Ananda Chandra Chakrabarti vs.
Broja Lal Singha (supra) yet we find that it is really
unfortunate that even this approach may not help the plaintiffs
(Suit-3) for the reason that the variance in pleadings and proof is
so inconsistent that virtually it amounts to a mutually destructive
plea and when the variance is so wide, it cannot but fatal to the

case of the plaintiffs (Suit-3). It demolishes their case virtually

in its entirety for the purpose of their claim in respect to the
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premises inside the courtyard.

2104. We have no hesitation in holding and recording our
finding that under the central dome of the disputed building,
idols were kept in the night of 22"9/23™ December, 1949.

2105. Now the question about the consecration of the said
idols and whether the idols were kept after observing the
procedure meant for consecration, and, if the idols were same as
were kept on Ram Chabutara up to 22" December, 1949,
whether on shifting, fresh exercise of consecration was required
and its effect etc., if any.

2106.  The crucial aspect would be whether the idols kept
under the central dome in the night of 22"4/23™ December, 1949
were placed in such a manner that the people who visit to
worship believe, that there exists a divine spirit, it is a deity
conceived of as a living being, capable of providing spiritual
salvation and it is a deity having supreme divine powers. As we
have discussed, an idol itself is not worshipped but it is a
particular image wherein on consecration it is believed by the
Hindus that it has attained such divinity and supreme power so
as to provide human salvation and fulfillment of wishes of the
beneficiary. The idol is only a material symbol and embodiment
of pious purpose though the real worship is that of a supreme
power. In T.R.K. Ramaswami Servai (supra) as we have
already observed the test was not whether the installation of an
idol and the mode of its worship conform to any particular
school of Agama Sastras but if the public or that section of the
public who go for worship consider that there is a divine
presence in a particular place and by offering worship at that
place, they are likely to be the recipients of the bounty or
blessings of God then it is a temple, a deity capable of worship
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and no further ceremonial right is required to be shown. This
has been approved and affirmed by the Apex Court in Ram
Jankijee Deities (supra). None of the witnesses of plaintiffs
(Suit-4) have said that he was present at the time of such
placement. On the contrary, plaintiff no. 3 (Suit-5) , i.e., OPW 2
in his statement under Order X Rule 2 has clearly said that due
ceremonies were performed when the idols were transferred.
Paramhans Ramchandra Das also appeared in the witness box as
OPW 1 and has proved the state of affairs. His presence on the
site at the relevant time has not been doubted either by the
plaintiffs (Suit-4) or their witnesses or before us during the
course of arguments by learned counsels. Some other witnesses
have also proved this fact.

2107. It thus cannot be said that the idol(s) placed therein
were not properly consecrated. Atleast the status of deity cannot
be assailed by those who do not believe in idol worship since it
i1s to be seen from the angle of those who go and worship
thereat. They conform the test of being a juridical person in the
eyes of law.

2108.  The plaintiffs (Suit-4) have failed to prove that idols
and objects of worship were placed inside the building as
described in plaint by letters ABCD read with the map appended
to the plaint in the night intervening 22"/ 23" December, 1949.
Consistent with the pleadings in plaint (Suit-4), the building
denoted by the area ABCD of the map appended to the plaint
(Suit-4), the idols and object of worship were existing even prior
to 22" December 1949 at Ram Chabutara, in the outer
courtyard.

2109. We accordingly answer Issue No. 12 (Suit-4) in

negative. The effect of this answer shall be considered at the
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relevant stage and need not be answered at this stage.
2110.  Issue No. 3 (a) Suit-5 is answered in affirmance i.c. in
favour of the plaintiffs (Suit-5). It is held that the idol(s) in
question was/were installed under central dome of the disputed
building (since demolished) in the early hours of 23" December
1949 as alleged by the plaintiff in para 27 of the plaint and
clarified by the plaintiffs in the statement under Order X Rule 2
C.P.C. The Issue No. 1 (suit-5) is, also, accordingly, answered
in its entirety, in affirmance. It is held that the plaintiffs 1 and
2 both are juridical person. Issue No. 21 (Suit-5) is answered in
negative, i.e., against the defendants no. 4 and 5.
2111.  Having said so, immediately Issue No. 21 (Suit-4)
need be considered as to whether the Suit is bad for non-joinder
of the said deity.
2112.  An idol being a legal/juristic person, is a necessary
party in a suit where relief is sought against it. The 1dol
represents a Deity or a spiritual being whose existence is
recognized by Hindu Law. The Deity or spiritual being is
supposed to exist for ever. It cannot suppose to act like an
ordinary human being but has to be represented by someone.
Where a suit is filed seeking a relief against an idol without its
impleadment, the suit cannot be decreed against the idol and has
to be dismissed for the reason that decree, if any, is passed,
would not be binding upon the idol.
2113. In Mukundji Mahraj (supra), para 31 of the
judgment, the Court said :
"As the idol was not properly represented in the aforesaid
suits, the decrees were nullities as against the idol. In such
cases the principle laid down by the Privy Council in
Rashidunnisa Vs. Muhammad Ismail, ILR 31AIl 572 (PC)
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(1) and by this Court in Dwarika Halwai v. Sitla Prasad,
1940 All LJ 166: (AIR 1940 All 256) (J) applies. The
decree is not merely voidable, but null and void. The
decrees being nullities can be ignored and the plaintiff is
not under the necessity of having them set aside before
suing for possession."
2114. In B. Jangi Lal Vs. B. Panna Lal and another AIR
1957 Allahabad 743 a Division Bench of this Court said that an
idol can bring a suit to defend its interest and also has right to
defend itself in a suit instituted claiming a relief which impairs
the idols rights. Whether it is a necessary party or not depends
upon the facts and circumstances of each case. Where the
interest of the idol are directly affected or its own existence
seriously 1mpaired appearance of idol before the Court is
necessary. However, while observing so in para 5, the Court
proceeded further to observe where it is found that idol must be
impleaded being a necessary party, it should do so.
2115.  In our view this later observation in B. Jangi Lal
(supra) would require a little clarification. It is suffice if the
plaintiff is made known of the fact that idol being a juristic
personality, a necessary party. Wherever its interest is sought to
be impaired, no relief can be granted without impleading it.
Despite this aspect having been pointed out by the defendants in
suit, if no attempt is made by the plaintiff to implead the idol
and on the contrary this is defended by objecting to the issue,
the matter would have to be considered in a different manner
and if at the time of final adjudication the Court finds that the
suit was filed without impleading a necessary party and
continuing as such it would have to face the logical

consequences.
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2116. In K. Manathunainatha Desikar Vs. Sundaralingam
(supra) a Full Bench of the Madras High Court in para 20 of the
judgment observed:

............ The Deity, a juristic entity, is the proprietor who
never dies but labours under physical disability which
renders it necessary that its interests should be looked
after in perpetuity."

2117.  In Jodhi Rai Vs. Basdeo Prasad and Ors. (supra) a

Full Bench of this Court held:

............... An idol has been held to be a juristic person who
can hold property. Therefore, when a suit is brought in
respect of property held by an idol, it is the idol who is the
person bringing the suit or against whom the suit is
brought, the idol being the person beneficially interested in
the suit.”

2118. The Court in Jodhi Rai (supra) however on merits
found that though the idol was impleaded through Manager but
it was not properly described. In these circumstances, the Court
held that the correction in the description could have been
permitted to the plaintiff and this by itself does not warrant
dismissal of suit since correction would not have the effect of
introducing third party, on record after expiry of period of
limitation. However where the necessary party has not been
impleaded within the period of limitation, the position may be
different.

2119. In Bimal Krishna Ghose and Ors. Vs. Shebaits of

Sree Sree Iswar Radha Ballav Jiu and Ors. AIR 1937 Cal 338

the Court referring to its earlier decision in Rabindra Nath Vs.

Chandi Charan AIR 1932 Cal 117 observed that in India, the

Crown is the constitutional protector of all infants and as the
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Deity occupies in law the position of an infant, the Shebaits who
represent the Deity are entitled to seek the assistance of the
Court in case of mismanagement or maladministration of the
deity's estate and to have a proper scheme for management
framed which would end the disputes amongst the guardians and
prevent the debutter estate from being wasted or ruined.
2120.  In para 7 of the judgment the Court relied and referred
to the Privy Council decision in Kanhaya Lal Vs. Hamid Alj,
AIR 1933 PC 198 and observed :
"The Privy Council held that they could not deal with the
appeal in the absence of the idol whose interest arose
under the Wakf ................... "
2121.  In Kasturi Vs. Iyyamperumal and Ors. 2005 (6) SCC
733 referring to Order I Rule 10 as to who would be the
necessary party in para 7 and 13 it said :
7. In our view, a bare reading of this provision, namely,
second part of Order I Rule 10 sub-rule (2) CPC would
clearly show that the necessary parties in a suit for specific
performance of a contract for sale are the parties to the
contract or if they are dead, their legal representatives as
also a person who had purchased the contracted property
from the vendor. In equity as well as in law, the contract
constitutes rights and also regulates the liabilities of the
parties. A purchaser is a necessary party as he would be
affected if he had purchased with or without notice of the
contract, but a person who claims adversely to the claim of
a vendor is, however, not a necessary party. From the
above, it is now clear that two tests are to be satisfied for
determining the question who is a necessary party. Tests

are — (1) there must be a right to some relief against such
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party in respect of the controversies involved in the
proceedings, (2) no effective decree can be passed in the
absence of such party.
13. From the aforesaid discussion, it is pellucid that
necessary parties are those persons in whose absence no
decree can be passed by the court or that there must be a
right to some relief against some party in respect of the
controversy involved in the proceedings and proper parties
are those whose presence before the court would be
necessary in order to enable the court effectually and
completely to adjudicate upon and settle all the questions
involved in the suit although no relief in the suit was
claimed against such person.
2122. In J. Jaya Lalitha Vs. Union of India & another AIR
1999 SC 1912, the Court observed that "necessary" means that
1s indispensable, needful and essential in respect of which,
nothing is vague or nebulous.
2123. In Udit Narain Singh Malpaharia Vs. Additional
Member, Board of Revenue AIR 1963 SC 786, the Court said
that a necessary party is one without whom no effective order
can be made; a proper party in whose absence an effective order
can be made but whose presence is necessary for a complete and
final decision on the question involved in the proceedings.
2124. In Prabodh Verma & others Vs. State of U.P. and
others AIR 1985 SC 167 it was considered as to who are
necessary and proper parties. The Court observed that a person
who may be adversely affected directly by a decision of the
Court is a necessary party, for the reason any order passed
behind his back may not be binding upon him having been

passed in violation of the principles of natural justice.
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2125. In Ramesh Hirachand Kundanmal Vs. Municipal
Corporation of Greater Bombay & others (1992) 2 SCC 524,
the Court said that parties whose presence before the Court is
necessary in order to enable the Court effectually and
completely to adjudicate upon and settle all the questions
involved in the suit, are necessary parties. What makes a person
a necessary party is not merely that he has relevant evidence to
come on some of the questions involved nor it is merely that he
has interest in the correct solution of some questions involved,
and has relevant arguments to advance. The only reason which
makes it necessary to make a person a party to an action is so
that he should be bound by the result of the action, and the
question to be settled, therefore, must be a question in the action
which cannot be effectually and completely settled unless he is a
party.
2126. It has also been held in a catena of decisions that non
impleadment of a necessary party is fatal as provided in the
principles enshrined in proviso to Order 1, Rule 9 C.P.C.
Recently, a Division Bench of this Court also taken the above
view in Satya Narain Kapoor Vs. State of U.P. & others 2007
(2) ARC 308.
2127. In Narayan Bhagwantrao Gosavi Balajiwale (supra)
the Apex Court in para 41 of the judgment observed:
e The difficulty in the way of the appellant is
real. He refrained from joining the Deity, if not as a
necessary, at least as a proper party to the suit. If he had
joined the deity and the deity was represented by a
disinterested guardian, necessary pleas against his
contention could have been raised by the guardian, and it

is likely that some evidence would also have been given.
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The appellant seeks to cover up his default by saying that
the suit was one under O. I, R. 8 of the Code of Civil
Procedure, and that the Hindu public was joined and the
Deity was adequately represented. In a suit of this
character, it is incumbent to have all necessary parties, so
that the declaration may be effective and binding. It is
obvious enough that a declaration given against the
interests of the deity will not bind the Deity, even though
the Hindu Community as such may be bound. The appellant
would have avoided circuity of action, if he had acceded to
the very proper request of the respondents to bring on
record the Deity as a party. He stoutly opposed such a
move, but at a very late stage in this court he has made an
application that the Deity be joined. It is too late now to
follow the course adopted by the Privy Council in 52 Ind
App 245: (AIR 1925 PC 139) and Kanhaiya Lal Vs. Hamid
Ali, 60 Ind App 263: (AIR 1933 PC 198 (I),......... "
2128.  The plaintiffs (Suit-4) have sought a relief of eviction
of idol from the building in dispute. The idol in question is a
Deity and a juridical person in law. That being so, if a relief is
sought against the idol, a juridical person, its impleadment was
necessary as it is a necessary party. The consequences of non
impleadment of a necessary party is that the suit cannot proceed
and deserves to be dismissed on this ground. The principle in
this regard is that relief cannot be granted in a suit against a
person who has no opportunity to place his case before the
Court as one cannot be condemned unheard.
2129.  In ordinary circumstances, we ought to have dismissed
Suit-4 for non impleadment of necessary party. However, there

are certain peculiar facts and circumstance in the present sets of
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cases. There was a serious dispute regarding the status of the
idol in question. Besides, four suits have been clubbed. The
legal person i.e. Deity is fully represented in this Court and has
placed its case in the best possible manner through a battery of
learned counsels and we find nothing more could have been said
if technically the impleadment of idol would have been there in
Suit-4. The basic principle that no one should be condemned
unheard therefore does not exist in the case in hand. If a relief is
to be given to a plaintiff, an order may not be passed against a
person who is not a party to that suit. This would make at the
best, in case Suit-4 is to be allowed, not to grant relief in respect
of the eviction of the idol from the premises in question but
would have no impact on the matter of declaration.

2130.  After due and careful consideration of the matter and
having placed this question before the learned counsels, who
argued the matter as to what else could have been their defence
if the idol would have been a party in Suit-4, they could not
place before us on behalf of the idol, who is plaintiff no.1 in
Suit-5 and is placing his case before us to which they could not
reply or add anything.

2131.  We, accordingly, in the facts and circumstances and
discussion made above, decide issue 21 (Suit-4) in negative i.e.
in favour of the plaintiff (Suit-4) and hold that the suit is not
bad for non-joinder of the Deities.

2132.  Issues no.2 and 6 (Suit-5) relate to the capacity of
plaintiff no.3 to file suit on behalf of plaintiffs no. 1 and 2 as
their next friend and relate to the maintainability of the suit in
the manner it has been filed or even if plaintiffs no.1 and 2 are
held to be juridical person, are entitled to sue or be sued in their

own name.
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2133.  Now, so far as the issue No.2 and 6 ( Suit-5) are
concerned, we really find it surprising that there is no averment
at all in the entire plaint that plaintiff no. 3 is a worshipper of
lord Ram and that of plaintiffs 1 and 2. Besides it is also not the
case that there is no Shebait at all or the Shebait, if any, is not
managing the affairs properly.

2134.  An idol or deity in Hindu law, as we have already
discussed,is a juridical person and can file a suit for protection
of its rights etc. and similarly can also be sued. Not being a
natural person, it cannot litigate on its own as but its interest has
to be watched through a natural person. Here we come up to the
concept of Shebait or Mahant. He look after the interest of the
idol or deity, can sue or be sued. Where the suit is in respect of
the rights of the idol, it is to be filed in the name of the idol
through the concerned Shebait or Mahant who is held to be the
manager of such deity, under an obligation to look after its
interest. No specific procedure in this regard has been mentioned
in the Code of Civil Procedure. However, by process of
interpretation and by judicial precedence the Courts have taken
recourse to the principles of Order 32 Rule 1 CPC. In B.K.
Mukherjea's Hindu Law of Religious and Charitable Trusts
(supra) at page 265 the learned author clearly opined that a deity
being a juristic person has undoubtedly, right to institute a suit
for protection of its interest. So long as there is a Shebait in the
office functioning properly, the rights of the deity, as stated
above, practically lie dormant and it is the Shebait alone who
can file suits in the interest of the deity. When, however, the
Shebait is negligent or is himself the guilty party against whom
the deity needs relief, it is open to worshippers or other persons

interested in the endowment to file suit for the protection of the
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Debutter. It is open to the deity also to file a suit through some
person as next friend for recovery of possession of property
improperly alienated or for other relief. Such a next friend may
not unoften be a person who as a prospective Shebait or a
worshipper is personally interested in the endowment.

2135.  The learned author has further considered as to how
we can distinguish the two classes of cases and ascertain
whether it is a suit by the deity or by the worshipper personally.
He has answered this question observing that it would certainly
depend upon the nature of the suit and the nature of the relief
claimed. If the suit is not in the name of the deity, it cannot be
regarded as a deity's suit, even though the deity is to be
benefited by the result of the litigation. It would be the personal
suit of the worshipper, the family members or the prospective
Shebait, as the case may be. These persons are not entitled to
claim any relief for themselves personally, e.g., by way of
recovery of possession of the property improperly alienated or
adversely possessed by a stranger.

2136. It appears that there was some variation in the opinion
of different courts on this aspect as to how and in what manner a
suit be filed on behalf of a deity or idol. Sri Jilani and other
learned counsels appearing for Sunni Board as well as other
Muslim parties have not gone to the extent of denying any right
of filing a suit by a deity and it is not, in fact, disputed that a
deity consecrated in accordance with Shashtrik law is a juridical
person entitled to sue or be sued and such a suit can be filed
through its Shebait or Mahant, as the case may be. Their
objection is that plaintiffs no.1 and 2 are not deity in accordance
with recognised tenets of Hindu law and, therefore, Suit-5 itself

1s not maintainable. This issue we have already considered and
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replied.

2137.  In continuation, the next objection is that plaintiffs
no.l and 2 cannot be represented through the next friend 1.e., the
plaintiff no.3, and Suit-5 by plaintiffs no.1 and 2 through
plaintiff no.3 as next friend is not in accordance with law, hence
not maintainable.

2138.  The defendant no. 4 though has pleaded in para 1 of
his written statement (Suit-5) that there is no installation of deity
within the premises of the disputed place of worship and that the
idol in question was stealthily and surreptitiously kept inside the
mosque in the night of 22"9/23™ December, 1949 and, therefore,
are not a juridical person being not a deity but nothing has been
brought on record to prove it. Similar assertions have also been
made in paras 6, 11, 12, 14, 18 and 21 of the written statement
of defendant no. 4, Suit-5. Regarding plaintiff no. 1 (Suit-5) the
assertion that it is a Chal Vigrah and was kept in the night of
22"/23" December, 1949 after due ceremonies and the fact that
since 23" December, 1949 it is continuously being worshiped
by Hindus leaves no option for us but to disagree with the stand
of the defendant no. 4 (Suit-5) that it is not a deity in terms of
Hindu Shastras and, therefore, not a juridical person. So far as
the plaintiff no. 2 is concerned, the discussion made above make
it clear that a place by itself can also be a deity for worship of
Hindus and in such a case being a Swyambhu and permanent
deity, no particular kind of consecration is required to be
observed in such a case. Subject to our findings in respect to the
issues whether the disputed site is the place of birth of Lord
Rama or that it is believed to be the place of birth of Lord Rama
by Hindus from time immemorial, the issues which are

separately under consideration, if answered in affirmance, i.e.,
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in favour of Hindu parties, we have no hesitation in holding that
the plaintiffs no. 1 and 2 cannot be denied the status of deity
and, therefore, are juridical persons as known in Hindu laws. It
1s not the case of any of the parties that there is or there was any
shebait appointed or working to look after or managing the
plaintiffs no. 1 and 2. The idol while existing on Ram
Chabutara, its worship etc. was being managed by the priest of
Nirmohi Akhara as claimed by them and also not seriously
disputed by other Hindu parties but after its shifting in the
disputed building under the central dome, there is nothing on
record to show that any person as shebait of plaintiff no. 1
continued to look after.

2139.  So far as plaintiff no. 2 is concerned, we find that there
is no pleading by the defendants no. 4 and 5 or any other
muslim party that there was any shebait to manage the affairs of
plaintiff no. 2. The plaintiff no. 3 has stated in para 1 that he is a
Vaishnav Hindu. The Vaishnavas are those who worship Lord
Rama. He was allowed to represent the plaintiffs no. 1 and 2 as
their next friend by Civil Judge while entertaining the suit in
question vide order dated 01.07.1989. After death of Sri D.N.
Agrawal he was replaced by Sri T.P.Verma vide order of the
Court who was made next friend of plaintiffs no. 1 and 2.
Recently Sri Triloki Nath Pandey has been allowed as next
friend to represent plaintiffs no. 1 and 2. In view of the law laid
down by the Apex Court in Bishwanath Vs. Sri Thakur Radha
Ballabhi (supra) in the absence of Shebait, a suit on behalf of a
Hindu idol can be filed and pursued by a worshipper as an idol's
next friend.

2140. A suit on behalf of a minor or a Deity can be filed

through next friend only if the above conditions are satisfied.
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This could have been a serious deficiency in respect to
maintainability of Suit-5 through next friend but we have
noticed that here is not a case where Suit-5 was entertained on
behalf of plaintiffs 1 and 2 through next friend without the
intervention of the Court. The record shows that before
entertaining the suit, the Court considered the prayer of the
plaintiff 3 to permit him to represent the plaintiffs no.1 and 2 as
next friend. The Civil Judge passed order on 01.07.1989
permitting the plaintiff no.3 to present the said suit as next
friend of the plaintiffs no.1 and 2. The said order of the Civil
Judge has never been challenged by any of the parties and the
same has attained finality. In fact after the death of Sri Deoki
Nandan Agarwal the then next friend of plaintiffs no.1 and 2, an
application was filed for another next friend by Sri T.P.Verma
which was allowed by this Court. Thereafter when a further
change was requested, another application was filed on behalf of
Kamleshwar Nath to represent as next friend of plaintiffs 1 and
2 but it was dismissed by this Court against which an appeal
was taken to the Apex Court and vide judgment dated
08.02.2010, the Apex Court permitted him to be impleaded and
pursue the present suit as next friend of plaintiffs no. 1 and 2
subject to certain conditions, which he complied with and
accordingly he was substituted as next friend by this Court's
order dated 18.03.2010.

2141. In view of the above discussion, we are of the view
that Suit-5 cannot be held not maintainable merely on account
of some defects in pleading with respect to the status of the next
friend or Shebait. We decide Issues no. 2 and 6 (Suit-5) in
negative i.e. in favour of the plaintiffs (Suit-5). We hold that

the suit is maintainable and plaintiff no. 3 can validly represent
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plaintiffs no. 1 and 2 as their next friend and is competent on
this account.
(H) Limitation
2142.  In this category fall four issues namely Issue No. 3
(Suit-4); 10 (Suit-1); 9 (Suit-3); and 13 (Suit-5).
2143.  The above issues though pertain to a common statute
of “limitation” but since the situation, relevant facts and
arguments cover different angles in all the cases, we propose to
deal the said four issues separately and suitwise.
2144. First we proceed with the leading case, i.e., Issue No.
3 (Suit-4) which reads as under:

“[s the suit within time?”
2145.  The plaintiffs in para 23 of the plaint have alleged that
the cause of action arose on 23" December, 1949 when the
Hindus unlawfully and illegally entered the mosque, desecrated
the same by placing idols therein, caused obstruction and
interference with the rights of Muslims in general in offering
prayers and other religious ceremonies in the mosque, caused
obstructions to Muslims going to the grave-yard and reciting
Fatiha to the dead persons buried therein; the said injury is
continuing and renewed de-die-indiem; the cause of action
against defendants 5 to 9 arose on 29" December, 1949 on
which date the defendant No. 7 attached the mosque in suit and
handed over possession to Receiver (defendant No. 9) who
assumed charge of the same on 5™ January, 1950 and the State
Government and its officials, defendants No.6 to 8, failed in
their duty to prosecute offenders and safeguard interest of
Muslims. Para 23 of the plaint reads as under:

“23. That cause of action for the suit against the Hindu

public arose on 23.12.1949 at Ajodhiya District Faizabad
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within the jurisdiction of this Hon'ble Court when the
Hindus unlawfully and illegally entered the mosque and
desecrated the mosque by placing idols in the mosque thus
causing obstruction and interference with the rights of the
Muslims in general, of saying prayers and performing
other religious ceremonies in the mosque. The Hindus are
also causing obstructions to the Muslims going in the
grave-yard (Ganj-Shahidan) and reciting Fatiha to the
dead persons buried therein. The injuries so caused are
continuing injuries and the cause of action arising
therefrom is renewed de-die-indiem and as against
defendants 5 to 9 the cause of action arose to the plaintiffs
on 29.12.1949 the date on which the defendant No. 7 the
City Magistrate Faizabad-cum-Ajodhiaya attached the
mosque in suit and handed over possession of the same to
Sri Priya Dutt Ram defendant no. 9 as the receiver, who
assumed charge of the same on January 5, 1950.

The State Government and its officials defendants 6
to 8 failed in their duty to prosecute the offenders and
safeguard the interests of the Muslims”

2146.  The defendants No.l and 2 in para 23 of written
statement dated 12" March, 1962 have denied it. In additional
pleas, para 28 they have pleaded that the suit is time barred. The
plaintiff's were not in possession of the disputed property since
1934. The relevant pleading is as under :
“23. That para 23 of the plaint is wrong. The suit is
hopelessly time barred. The Muslims have not been in
possession of the property in dispute since 1934, and
earlier.”

“28. That the suit is time barred as the plaintiffs were



2189

never in possession over the temple in dispute since 1934,
and the Hindus were holding it adversely to them, overtly
and to their knowledge.”
2147.  Another written statement filed on behalf of
defendants No. 1 and 2 dated 25" January, 1963 is similarly
worded in para 23 and 28 thereof.
2148.  The defendants No. 3 and 4 in their written statement
dated 22™ August, 1962, while denying para 23 of the plaint in
para 23 of the written statement, have stated in para 34 (part of
additional pleas) that the suit is barred by time.
2149. The defendant No.10 in his written statement dated
15" February, 1990 has denied para 23 of the plaint and in
additional pleas has alleged in para 29 and 79 that the suit is
barred by time. Para 79 of the written statement says:
“79. That the suit as framed is a suit for declaration only
and the relief for delivery of possession is in the words that
“In case in the opinion of the court . . . . . " which means
that the plaintiffs are not seeking relief of possession and
leave it to the court to grant possession suo motu. The
reason is obvious that the suit was barred by limitation and
so specific prayer has not been made.”
2150.  Though a replication has been filed to this written
statement of defendant No.10 but para 79 was inserted in the
written statement pursuant to the amendment allowed by Court's
order dated 23" November, 1992 and there is no reply to para 79
of the written statement. The part of relief sought in the plaint
i.e. para 24 (bb) is also pleaded barred by time in para 12,
additional written statement dated 12" September, 1995 of
defendant No.10 (Baba Abhiram Dass, substituted by defendant
No.13/1 vide Court's order dated 27" January, 1992). In written
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statement dated 20.7.1968, paras 23, 27 and 28 he pleads that
the suit 1s hopelessly time barred. The defendant No.13/1 in his
separate written statement dated 4™ December, 1989 in para 23
and 39, while asserting that the suit is barred by time, has
averred:
“23. That paragraph 23 of the plaint is denied. The cause
of action pleaded therein is fictitious. It could in no case be
said to be renewed de-die-indiem, inasmuch as the
imaginary injury complained of does not constitute a
continuing injury or a continuing wrong in the eye of law.
The suit is hopelessly time-barred by the limitation of 6
years prescribed by Article 120 of the Schedule to the
Indian Limitation Act, 1908, which squarely applies to the
allegations and the cause of action pleaded in the plaint,
though the answering defendant submits that there was in
fact no cause of action for the suit, and the suit is only a
malicious exercise in futility which is fit to be dismissed as
such.”
“39. That the relief for possession by the removal of the
idols and other articles of Hindu worship, is in fact and in
law a relief for mandatory injunction, and is barred the 6
vears' limitation prescribed by Article 120 of the Schedule
to the Indian Limitation Act, 1908. Otherwise too a person
other than the Mutwalli of a Mosque cannot sue for its
possession, and can only sue for a declaration that it is a
mosque and, if out of possession or dispossessed, that its
possession be made over to the Mutwalli, and to such suit
also Article 120 applied, and neither of the Article 142 or
144 of the Schedule to the Indian Limitation Act, 1908 had

any application. Further, on the pleas raised in the plaint,
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the plaintiffs having claimed to have been effectively and
completely dispossessed by the Preliminary order of
attachment and appointment of a Receiver to maintain the
worship of the Deity inside the three-domed building,
passed on 29.12.1949 under Section 145 of the Code of
Criminal Procedure, 1898, the suit is barred by Article 14
of the Schedule to the Indian Limitation Act, 1908.
Inasmuch as the Plaintiffs have claimed that they were
completely and effectively ousted from the building and
the premises in suit by the Defendants act of 'placing’ of
Idols within the 'mosque', on December 23, 1949, their
cause of action was finally complete and closed that day,
and did not recur thereafter, according to their own
allegations. It could not be said to arise thereafter die-in-
diem, as it was not the case of a continuing wrong, within
the meaning of Section 23 of the Indian Limitation Act,
1908. In any view of the matter the suit is hopelessly barred
by limitation, even on the allegations of the Plaint which is
liable to be rejected under Order 7, Rule 11 of the Code of
Civil Procedure, 1908, and Section 3 of the Indian
Limitation Act, 1908, casts a duty on the Court to dismiss
the suit and not to proceed with its trial any further.”

2151.  Defendant No.17 in para 18 of additional written

statement dated 14™ September, 1995 has pleaded that the suit is

barred by time in the following words :
“18. That the suit as framed is a suit for declaration and
the relief for delivery of possession has not been made in
specific terms as the said relief was time-barred on the
date of institution of the suit. Now by way of amendment,

relief of possession from statutory receiver is being sought
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and as such the plaintiffs are stopped from claiming

possession of the property at this stage and the said claim

has also become time-barred.”
2152.  Similarly, defendant No.18 in para 23 of the written
statement has denied and in para 28 has said that the suit is
barred by limitation; Defendant No.20 has denied para 23 and in
para 48 has pleaded that the suit is barred by limitation.
2153.  Sri P.N.Mishra, Advocate, assisted by Miss Ranjana
Agnihotri appearing on behalf of defendant No.20 submitted
that Sri Zahoor Ahmad-plaintiff No.10 (since deceased) was
impleaded as defendant No.l in Suit-1. Mohammad Faiq-
plaintiff No.4 (since deceased) was defendant No.3 in Suit-1 and
defendant No.7 in Suit-3. Similarly, plaintiff No.10/1 Farooq
Ahmad substituted after the death of the plaintiff No.10 Zahoor
Ahmad is defendant No.11 in Suit-3. In the plaint (Suit-4), the
plaintiffs have taken a stand in para 11 that the disputed building
was in peaceful possession of Muslims and they used to recite
prayer therein till 23" December, 1949 when a large crowd of
Hindus with mischievous intention of destroying, damaging or
defiling the said mosque and thereby insulting Muslim religion
and religious feelings, entered and desecrated the mosque by
placing idols therein. Shri Mishra pointed out that plaintiff
No.4-Mohd. Faiq and plaintiff No.10-Zahoor Ahmad had filed
written statement dated 21* February, 1950 in Suit-1 and in para
22 therein have pleaded that Namaz was offered in the building
in dispute till 16™ December, 1949 and till then there was no
idol in the said building; if it has been placed subsequently in
the disputed building, the same was wholly illegal. Similarly,
the plaintiff No.4 along with two others had filed written
statement dated 28.03.1960 in Suit-3 and in para 26 thereof he
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has pleaded that Namaz was offered in the disputed building till
16™ December, 1949 and upto that time there was no idol inside
the building. The above stand has been changed by the said two
plaintiffs in Suit-4 though it is a futile and illegal attempt; will
not bring the suit in dispute within the limitation prescribed
therefor.

2154. Sri Mishra contended that Suit-4 was presented and
filed in the court on 18" December, 1961. Plaintiff No.1 (Suit-
4), who was impleaded as defendant No.9 (Suit-3) pursuant to
the Court's order dated 23 August, 1989 on application for
impleadment, made a statement through his counsel that he is
adopting written statement already filed on behalf of the
defendants No.1 to 5 in Suit-1 and the defendants No.6 to 8 in
Suit-3. Sunni Central Waqfs Board was also impleaded as
defendant No.10 in Suit-1 pursuant to the Court's order dated 7®
January, 1987. Thus the stand taken by plaintiffs No. 4 and 10 is
binding on plaintiff No.1. The change in stand in Suit-4 with
respect to the date on which last Namaz was offered in the
disputed building cannot be pleaded otherwise than what they
have already pleaded. They are estopped from changing the
stand and cannot be permitted to cover up the deficiency in
regard to limitation by such altered stand.

2155. It is contended by Sri P.N. Misra that in the earlier
pleadings of Muslim parties their specific case was that last
Namaz was offered on 16.12.1949 hence the subsequent
improvement in the later pleadings shall not improve upon their
case. They are bound by the stand they have taken in earlier
pleadings. He argued that post litem motum is inadmissible on
the ground that the same thing must be in controversy before

and after the statement is made. The statement in Suit-4,
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therefore, is inadmissible where improving upon their earlier

stand it has been pleaded that Namaz was offered lastly on

22.12.1949. Sri Misra placed reliance on a decision of the Apex

Court in State of Bihar & Ors. Vs. Sri Radha Krishna Singh

(Supra) and in particular para 132 and 138 which read as under:
"132. Same view was taken by a full Bench of the Madras
High Court in Seethapti Rao Dora v. Venkanna Dora &
Ors, (1922) ILR 45 Mad 332: (AIR 1922 Mad 71). Where
Kumaraswami Sastri, J. Observed thus:

"I am of opinion that Section 35 has no
application to judgments, and a  judgment which
would not be admissible under Sections 40 to 43 of
the Evidence Act would not become relevant merely
because it contains a a statement as to a fact which is in
issue or relevant in a suit between  persons who are
not parties or privies. Sections 40 to 44 of the
Evidence Act deal with the relevancy of judgments in
Courts of justice."

"138. In Hari Bakshv.Babu Lal & Anr., AIR 1924 PC
126, their Lordships observed as follows.

"It appears to their Lordships that these
statements of Bishan Dayal who was then an interested
party in the disputes and was then taking a position
adverse to Hari Baksh cannot be regarded as evidence
in this suit and are inadmissible."”

2156. Referring to the reliefs sought in Suit-4, it is
contended by Sri Mishra that for the purpose of limitation, Suit-
4 would be governed by Article 120 of Limitation Act, 1908,
(hereinafter referred to as “L.A. 19087). The period prescribed
therein is only six years. Admittedly the suit has been filed by
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the plaintiffs after more than 12 year. Therefore, it is liable to be
dismissed on the ground of limitation itself. He argued that
though presently the L.A. 1908 has been repealed by Limitation
Act, 1963, (hereinafter referred to as “L.A.19637), but for the
purpose of ascertaining as to whether the suit in question was
filed within the period prescribed in law, the statute as it was
enforced on the date of filing of the suit would have to be
considered. Applying Article 120 of L.A. 1908, Suit-4 is
hopelessly barred by limitation.

2157. The submission is that in a suit for declaration, only
Article 120 of L.A. 1908 is applicable since no other Article
applies. Even if the date of cause of action, as mentioned in para
23 of the plaint, is taken to be correct, the suit in question
having been filed after expiry of six years, is hopelessly barred
by limitation.

2158. He also submitted that there is no question of
continuing wrong. It is not a case where the cause of action
accrued de die indiem 1i.e. every day. The suit in question cannot
be treated to be within limitation. Alternatively he contended
that even if Article 120 is found inapplicable, due to Article 142
or 144 of L.A. 1908, the cause of action having arisen on 16
December, 1949, and, not being a continuous cause of action
running de die indiem, the suit in question is barred by
limitation having been filed after expiry of 12 years i.e. 2 days
later after expiry of 12 years. Sri Mishra submits that once the
suit stands barred by limitation, there is no question to consider
or apply any sympathy or equity in the matter. A suit, which is
barred by limitation, cannot be held within time for trial on any
such ground like equity, conscience, justice, sympathy, leniency

etc.
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2159. He further pleaded that Articles 142 and 144 of L.A.
1908 are mutually exclusive. In any case, both have no
application to the dispute in hand in view of the relief sought by
the plaintiffs. The party to a suit, if has taken in an earlier
proceedings, a particular stand, is estopped from taking a
different stand in a subsequent proceeding. It amounts to
approbate and reprobate at the same time, which is
impermissible. In such a matter, doctrine of 'election' would
apply which binds the party to adhere to the first stand taken and
not to take advantage of subsequent stand, which is an after
thought.

2160. To attract Article 142 of L.A. 1908, possession of
the defendants was necessary on the date of suit filed by it.
There are two words wused in Article 142 namely
“discontinuation from possession” and ‘“dispossession”. Both
have different meaning and context. Since the defendants were
not in possession on the date the suit was filed, Article 144 of
L.A. 1908 would not come into picture.

2161. Sri  Mishra further submits that the order of
attachment passed as a preliminary order under Section 145
Cr.P.C. would make no difference, inasmuch as, a Receiver
appointed by the Magistrate in proceedings under Section 145
Cr.P.C. is not adversary to any of the party but he holds and
receive the property, entering into the shoes of the original and
real owner. Hence the date from which receiver is appointed,
would not confer any advantage to the plaintiffs in the present
case so as to bring the matter within limitation.

2162. The above arguments have been buttressed by the
learned counsel Sri Mishra from various angles relying on a

catena of decisions i.e.: Shyam Sunder Prasad & Others Vs.
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Raj Pal Singh & Anr. 1995(1) SCC 311, Chairman & M.D.,
N.T.P.C. Ltd. Vs. M/s Reshmi Construction Builders &
Contractors AIR 2004 SC 1330, Draupadi Devi & Ors. Vs.
Union of India & Ors. (2004) 11 SCC 425, Mohima Chundar
Mozoomdar & Ors. Vs. Mohesh Chundar Neogi & Ors. 16
Indian Appeals (1888-1889) 23, Nawab Muhammad
Amanulla Khan Vs. Badan Singh & Ors. 16 Indian Appeals
(1888-1889) 148, Jamal Uddin & Anr. Vs. Mosque at
Mashakganj & Ors. AIR 1973 Allahabad 328, Raja Rajgan
Maharaja Jagatjit Singh Vs. Raja Partab Bahadur Singh AIR
1942 Privy Council 47, Mt. Bolo Vs. Mt. Koklan and others
AIR 1930 Privy Council 270, Partab Bahadur Singh,
Taluqdar Vs. Jagatjit Singh AIR 1936 Oudh 387, Yeknath Vs.
Bahia AIR 1925 Nagpur 236 (1), Rajah of Venkatagiri Vs.
Isakapalli Subbiah & Ors. ILR (26) Madras 410, Abinash Ch.
Chowdhury Vs. Tarini Charan Chowdhury and others AIR
1926 Cal. 782, The Firm of Eng Gim Moh Vs. The Chinese
Merited Banking Co. Ltd. and another AIR 1940 Rangoon
276, Annamalai Chettiar and others Vs. A.M.K.C.T.
Muthukaruppan Chettiar & anr. AIR 1931 Privy Council 9,
Mst. Rukhmabai Vs. Lala Laxminarayan & Ors. AIR 1960
SC 335, Garib Das and others Vs. Munshi Abdul Hamid and
others AIR 1970 SC 1035, State of Bihar & Ors. Vs. Sri
Radha Krishna Singh (supra), C. Beepathumma and others
Vs., Valasari Shankaranarayana Kadambolithaya and others,
AIR 1965 SC 241.

2163. Sri M.M.Pandey, Advocate on behalf of defendant
no.2/1 Mahant Suresh Das submitted that the property is under
attachment. There is no cause of action for claiming the relief of

possession and hence a suit for declaration lies which attracts
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limitation under Article 120. He placed reliance on Deo Kuer &
Anr. Vs. Sheo Prasad Singh & Anr. AIR 1966 SC 359 and
submitted that since the suit has been filed after more than 11
years, it is highly barred by limitation. He also submitted that
limitation once start running, shall not stop and placed reliance
on Bank of Upper India Vs. Mt. Hira Kuer & Ors. AIR 1937
Oudh 291. Explaining "right to sue", he placed reliance on
Annamalai  Chettiar and others Vs. AM.K.C.T.
Muthukaruppan Chettiar & anr (Supra) and Mt. Bolo Vs.
Mt. Koklan and others (Supra).

2164. Besides above, he also placed reliance on Partab
Bahadur Singh, Taluqdar Vs. Jagatjit Singh (Supra), C.
Natrajan Vs. Ashim Bai & Anr. AIR 2008 SC 363; Shyam
Sunder Prasad (supra); Panna Lal Biswas Vs. Panchu Raidas
AIR 1922 Cal 419; Bhinka and others Vs. Charan Singh
1959 (Supp.) 2 SCR 798, Abdul Halim Khan Vs. Raja Saadat
Ali Khan & Ors. AIR 1928 Oudh 155 and Brojendra Kishore
Roy Chowdhury & others Vs. Bharat Chandra Roy and
others AIR 1916 Cal. 751.

2165.  Sri G.Rajagopalan, Senior Advocate, appearing on
behalf of defendant No.12 also towing the same line contended
that the suit 1s only for declaration and there is no prayer for
possession. It is covered by Article 120 of the L.A.1908 hence
barred by limitation. Referring to Order VII Rule 6 C.P.C., he
submits that the plaintiffs when filed the suit beyond the period
of limitation must state the grounds upon which exemption from
such law is claimed. No such ground or exemption has been
stated in the plaint therefore, it is ex facie barred by limitation.
He also contended that the plaintiffs have also not sought any

exemption under Public Waqf (Extension) of Limitation Act,
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1959 and even otherwise the said Act would not be applicable to
the plaintiffs.

2166. Sri Ravi Shankar Prasad, Senior Advocate, contended
that the suit of plaintiffs-Muslims is actually a suit for
immoveable property governed by Article 120 of L.A. 1908 and
neither Article 142 nor 144 is applicable. Any attempt to
construe the suits filed by the plaintiffs as anything but a suit for
possession of immovable property is incorrect. They are not in
possession of the property in dispute since 22/23™ December,
1949 and therefore, the limitation was only for six years which
having elapsed the suit is barred by limitation. He placed
reliance on Raja Ramaswamy Vs. Govinda Ammal, AIR 1929
Madras 313 (Para 19 to 25); Pierce Leslie & Co. Ltd. Vs. Miss
Violet Ouchterlony Wapshare AIR 1969 SC 843 (Para 7);
Janki Kunwar Vs. Ajit Singh (1888) ILR 15 Cal 58 (Para 8);
Jafar Ali Khan & Ors. Vs. Nasimannessa Bibi AIR 1937 Cal
500 (Para 7).

2167. On the contrary, Sri Siddiqui refuting all the
submission vehemently contended that here is a continuous
cause of action since the proceedings of 145 Cr.P.C. have not
been finalized so far. The deprivation for the Muslims is on day-
to-day basis and that it was a suit for possession wherein the
limitation would commence from 22/23 December, 1949 and
the suit having been filed on 18" December, 1961 is well within
time. He also cited certain authorities namely Kali Prasad Misir
and others Vs. Harbans Misir 1919 All 383; Mata Palat Vs.
Beni Madho AIR 1914 All 184; Prajapati and others Vs. Jot
Singh and others AIR 1934 All 539; Jagat Mohan Nath Sah
Deo Vs. Pratap Udai Nath Sah Deo & Ors. AIR 1931 PC 302;
and Suryanarayana & Ors. Vs. Bullayya & Ors. AIR 1927
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Madras 568.

2168. Before coming to the question as to whether Suit-4
(leading suit) is barred by limitation or not, it would be
appropriate, first to consider, the relevant provisions, namely,
Article 120, 142 and 144 of L.A. 1908 and a few other relative
provisions to find out scope, effect and the circumstances in
which they would operate since it is this Act which was in
operation at the time when Suit-4 was filed.

2169. The nature of the statute on limitation has been
considered in C. Beepathuma (supra) and it say:

“There is no doubt that the Law of Limitation is a
procedural law and the provisions existing on the date of
the suit apply to it.”

2170. Before the British, during the period when Muslims
ruled the Country (in particular Oudh), it appears that personal
laws governed all matters. The Muslim law does not recognize
limitation; while in Hindu personal laws, on certain aspects, in
different schools, some provisions for limitation are prescribed
which are not common to all the Hindus. Hindu Law recognizes
both prescription and limitation while Muslim jurisprudence
recognises neither of them. In some of the Smritis a period of 20
years was prescribed for acquisition of title by prescription. It
appears that since agriculture was the main occupation of the
people, Smritis concentrated more on land and on the rights
therein.

2171. Thus prior to 05.05.1859 there was no common law
of limitation applicable to whole of India. The Provincial Courts
in each Presidency established by East India Company were
governed by certain Regulations, like; Regulation III of 1793
(Bengal); Regulation II of 1802 (Madras); Regulation I of 1800
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(Bombay) and the Acts particularly applicable to them like Act I
of 1845; Act XIII of 1848; Act XI of 1859. The Non-Regulation
Provinces i.e. Punjab and Oudh etc. were governed by Codes of
their own and sometimes by Circular Orders of Judicial
Commissioner. The three Supreme Courts established by Royal
Charter adopted the English law of limitation.

2172. Cause of action with respect to the statutes of
Limitation as applicable in England in one of the earliest cases
came to be considered in 1849 as to when it would run. Privy
Council in The East India Company Vs. Oditchurn Paul 1849
(Cases in the Privy Council on Appeal from the East Indies)
43 held that the Statute runs from the time of breach, for that
constitutes the cause of action. With reference to the East India
Company, it observed that the statute of limitation was extended
to India by Indian Act No.XIV of 1840. The appeal against the
Supreme Court of Judicature at Fort William in Bengal
(Calcutta) was allowed by Privy Council. It also observed
therein if the matter would have been tried by Hindu law, the
limitation of suits, under the Hindu law, would have been
twelve years.

2173. The first codified statute was Act No. XIV of 1859,
enacted to amend and consolidate laws relating to limitation of
suits. This Act received the assent of Governor General on 5th
May, 1859. It was repealed by Act No. IX of 1871, Act XV of
1877 and thereafter by Act IX of 1908 (i.e. L.A. 1908).
Presently, even L.A. 1908 has been repealed and the Courts in
India are now governed by Limitation Act, 1963 (i.e. L.A.
1963).

2174. Act XIV of 1859 provided limitation of suits only.
Section I, Clauses12 and 16, said :
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“12. To suits for the recovery of immovable property or of
any interest in immovable property to which no other
provision of this Act applies- the period of twelve years
from the time the cause of action arose.”
“16. To all suits for which no other limitation is hereby
expressly provided- the period of six years from the time
the case of action arose.” (emphasis added)
2175. Sections XI, XII, XV and XVI of the Act XIV of
1859 read as under:

"XI. 1If, at the time when the right to bring an
action first accrues, the person to whom the right
accrues is under a legal disability, the action may be
brought by such person or his representative within the
same time after the disability shall have ceased as would
otherwise have been allowed from the time when the cause
of action accrued, unless such time shall exceed the period
of three years, in which case the suit shall be commenced
within three years from the time when the disability ceased;
but, if, at the time when the cause of action accrues to any
person, he is not under a legal disability, no time shall be
allowed on account of any subsequent disability of such
person or of the legal disability of any person claiming
through him."

"XII. The following persons shall be deemed to be
under legal disability within the meaning of the last
preceding Section-married women in cases to be decided
by English law, minors, idiots, and lunatics."

"XV. If any person shall, without his consent, have
been dispossessed of any immovable property otherwise

than by due course of law, such person, or any person
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claiming through him, shall, in a suit brought to recover
possession of such property, be entitled to recover
possession thereof notwithstanding any other title that may
be set up in such a suit, provided that the suit be
commenced within six months from the time of such
dispossession. But nothing in this Section shall bar the
person from whom such possession shall have been so
recovered, or any other person, instituting a suit to
establish his title to such property and to recover
possession thereof within the period limited by this Act.”

"XVIII. All suits that may be now pending, or that
shall be instituted within the period of two years from the
date of the passing of this Act, shall be tried and
determined as if this act had not been passed,; but all suits
to which the provisions of this Act are applicable that shall
be instituted after the expiration of the said period shall be
governed by this Act and no other law of limitation, any

Statute, Act, or Regulation now in force notwithstanding."

Section I of Act XIV of 1859 says that no suit shall

be maintained in any Court of Judicature within any part of the

British territories in India in which this Act shall be in force,

unless the same is instituted within the period of limitation

hereinafter made applicable to a suit of that nature, any Law or

Regulation to the contrary notwithstanding. The territory upon

which the said Act was made operative, is provided in Section

XXIV as under:

"XXIV. This Act shall take effect throughout the
Presidencies of Bengal, Madras, and Bombay, including
the Presidency Towns and the Straits Settlements,; but shall

not take effect in any Non-Regulation Province or place



2204

until the same shall be extended thereto by public
notification by the Governor-General in Council or by the
Local Government to which such Province or place is
subordinate. Whenever this Act shall be extended to any
Non-Regulation Province or place by the Governor-
General in Council or by the Local Government to which
such Province or place is subordinate, all suits which,
within such Province or place, shall be pending at the date
of such notification, or shall be instituted within the period
of two years from the date thereof, shall be tried and
determined as if this Act had not been passed; but all suits
to which the provisions of this Act are applicable that shall
be instituted within such Province or place after the
expiration of the said period, shall be governed by this Act
and by no other law of limitation, any Statute, Act, or
Regulation now in force notwithstanding."
2177. Though Act No. XIV of 1859 was drafted in a
language much more precise than the loose phraseology of
earlier Regulations, but the Privy Council in The Delhi and
London Bank Vs. Orchard, I.L.R. 3 (1876) Calcutta 47 (PC)
observed it as an “inartistically drawn statute”.
2178. Act IX of 1871 extended the scope and made
provisions relating to limitation to suits, appeals and certain
applications to Courts. It received the assent of Governor
General on 24™ March, 1871. Second Schedule, First Division,
Articles 118, 143 and 145 provided limitation for possession of

immovable property and read as under :

Description of suit Period of| Time when
limitation |period begins to
run

118 |Suit for which no period of | Six years | When the right to
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limitation is  provided
elsewhere 1n this schedule.

Suc accCrucs.

143 |For possession of| Twelve The date of the
immovable property when | years dispossession or
the plaintiff, while in discontinuance.
possession of the property,
has been dispossessed or
has  discontinued  the
possession.

145 |For possession of| Twelve When the
immovable property or any | years possession of the
interest therein not hereby defendant, or of
otherwise specially some person
provided for through  whom

he claims,
became adverse
to the plaintiff.

2179. Some of the feature of Act IX of 1871 are:

(a) Section-3 defines term 'minor means a person who has not
completed his age of eighteen years;

(b) Section-7 deals with legal disability, Section 9 provides

continuous running of time, Sections 23 and 24 deals with

continued cause of action or renewal of cause of action

and 29 for the first time provides for extinction of rights of

a person in respect to any land or hereditary office and

read as under:

"7.  If a person entitled to sue be, at the time the right

to sue accrued, a minor, or insane, or an idiot, he may
institute the suit within the same period after the
disability has ceased, or (wWhen he is at the time of the

after  both

disabilities have ceased, as would otherwise have been

accrual affected by two disabilities)

allowed from the time prescribed therefor in the third
column of the second schedule hereto annexed. When

this  disability — continues upto his death, his
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representative in interest may institute the suit within the
same period after the death as would otherwise have
been allowed from the time prescribed therefor in the
third column of the same schedule.

Nothing in this section shall be deemed to extend,
for more than three years from the cessation of the
disabilities or the death of the person affected thereby,
the period within which the suit must be brought"

"9.  When once time has begun to run, no subsequent
disability or inability to sue stops it : Provided that
where letters of administration to the stage of a creditor
have been granted to his debtor, the running of the time
prescribed for a suit to recover the debt shall be
suspended while the administration continues."

"23. In the case of a suit for the breach of a contract,
where there are successive breaches, a fresh right to sue
arises, and a fresh period of limitation begins to run,
upon every fresh breach, and where the breach is a
continuing breach, a fresh right to sue arises, and a fresh
period of limitation begins to run, at every moment of the
time during which the breach continues.

Nothing in the former part of this section applies to
suits for the breach of contracts for the payment of
money by instalments, where, on default made in
payment of one instalment, the whole becomes due."

"24. In the case of a continuing nuisance a fresh right
to sue arises, and a fresh period of limitation begins to
run at every moment of the time during which the
nuisance continues."

"29. At the determination of the period hereby limited
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to any person for instituting a suit for possession of any

land or hereditary office, his right to such land or

office shall be extinguished.”
2180. Drafting of this statute received better observation
from Privy Council in Maharana Futtehsangji Vs. Dessai
Kullianraiji, (1873) LR 1 TA 34 and it commented as a “more
carefully drawn statute”.
2181. The Act gave for the first time some recognition to
the doctrine of prescription by the Legislative Council of India,
viz. the doctrine of extinctive prescription as to land and
hereditary offices, and of positive prescription as to easements.
It lived short and was replaced by Act 15 of 1877 which
extended the principle of extinctive prescription to movable
property and the principle of positive or acquisitive prescription
to profits a prendre.
2182. The Law of Prescription prescribes the period at the
expiry of which not only the judicial remedy is barred but a
substantive right is acquired or extinguished. A prescription by
which a right is acquired, is called an "acquisitive prescription".
A prescription by which a right is extinguished is called
"extinctive prescription”. The distinction between the two is not
of much practical importance or substance. The extinction of
right of one party is often the mode of acquiring it by another.
The right extinguished is virtually transferred to the person who
claims it by prescription. Prescription implies with the thing
prescribed for is the property of another and that it is enjoyed
adversely to that other. In this respect it must be distinguished
from acquisition by mere occupation as in the case of res
nullius. The acquisition in such cases does not depend upon

occupation for any particular length of time.
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2183. Doctrine of limitation and prescription is based upon
the broad considerations. The first, there is a presumption that a
right not exercised for a long time is non-existent. Where a
person has not been in possession of a particular property for a
long time, the presumption is that he is not the owner thereof.
The reason is that owners are usually possessors and possessors
are usually owners. Possession being normally evidence of
ownership. The longer the possession has continued the greater
is its evidentiary value. The legislature it appears, therefore,
thought it proper to confer upon such evidence of possession for
a particular time a conclusive force. Lapse of time 1s recognised
as creative and destructive of right instead of merely an
evidence for and against their existence. The other consideration
on which the doctrine of limitation and prescription may be said
to be based is that title to property and matters of right in
general should not be in a state of constant uncertainty, doubt
and suspense. It would not be in the interest of public at large.
The object of the statute of limitation i1s preventive and not
creative but in a matter covered by the principle of adverse
possession it also creates. It interposes a statutory bar after a
certain period and gives a quietus to suits to enforce an existing
right.

2184. Act XV of 1877 received the assent of Governor
General on 19" July, 1877 and came into force on 1% October,
1877. Articles 120, 142 and 144 , Second Schedule-First

Division of the said Act reads as under :

Description of suit Period of|Time when
limitation |period begins
to run

120 |Suit for which no period of|Six years |When the right
limitation is  provided to sue accrues.
elsewhere in this schedule.
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142 For possession of|Twelve | The date of the
immovable property, when years dispossession
the plaintiff, while in or
possession of the property, discontinuance.

has been dispossessed or
has discontinued the

possession.

144 For possession of| Twelve | When the
immovable property or any years possession  of
interest therein not hereby the defendant
otherwise specially becomes
provided for. adverse to the

plaintiff.
218S. Section 2 of Act XV of 1877 makes it very clear that

the right to sue if already barred shall not revive by said
enactment. It reads as follows:

"2.  All reference to the Indian Limitation Act,
1871, shall be read as if made to this Act; and nothing
herein or in that Act contained shall be deemed to affect
any title acquired, or to revive any right to sue barred,
under that Act, or under any enactment, thereby repealed,
and nothing herein contained shall be deemed to affect the
Indian Contract Act, section 25."

2186. Section 4 makes it obligatory for the Court to
dismiss a suit if presented after the expiry of the period of
limitation. Section 7 deals with the legal disability which is
virtually pari materia with the earlier provision of 1871 Act
though slightly worded differently and says:

"7.  If a person entitled to institute a suit or make
an application be, at the time from which the period of
limitation is to be reckoned. A minor, or insane, or an idiot,
he may institute the suit or make the application within the
same period, after the disability has ceased, as would

otherwise have been allowed from the time prescribed



2210

therefor in the third column of the second schedule hereto
annexed.

When he is, at the time from which the period of
limitation is to be reckoned, affected by two such
disabilities, or when, before his disability has ceased, he is
affected by another disability, he may institute the suit or
make the application within the same period after both
disabilities have ceased, as would otherwise have been
allowed from the time so prescribed.

When his disability continues up to his death, his
legal representative may institute the suit or make the
application within the same period after the death as would
otherwise have been allowed from the time so prescribed.

When such representative is at the date of the death
affected by any such disability, the rules contained in the
first two paragraphs of this section shall apply.

Nothing in this section applies to suits to enforce
rights of pre-emption, or shall be deemed to extend, for
more than three years from the cessation of the disability
or the death of the person affected thereby, the period
within which any suit must be instituted or application
made."

2187. Section 9 talks of continuous running of time,
Section 23 deals with the continuing breach of contract and
Section 28 talks of extension of right to property and say:

"9. When once time has begun to run, no subsequent
disability or inability to sue stops it:

Provided that, where letters of administration to the
estate of a creditor have been granted to his debtor, the

running of the time prescribed for a suit to recover the debt
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shall be suspended while the administration continues."

"23. In the case of a continuing breach of contract
and in the case of a continuing wrong independent of
contract, a fresh period of limitation begins to run at every
moment of the time during which the breach or the wrong,
as the case may be, continues."

"28. At the determination of the period hereby limited
to any person for instituting a suit for possession of any
property, his right to such property shall be extinguished."

2188. There were several amendments in the above statute
and ultimately it was repealed and replaced by Act 9 of 1908.
2189. L.A. 1908 came into force on 1* January, 1909. It
continued with the provision imposing obligation upon the
Court to dismiss a suit if, while it is instituted, is already barred
by limitation vide Section 23.

2190. The arrangement of above Articles 120, 142 and 144
in L.A. 1908 remained the same, i.e., Articles 120, 142 and 144

and is verbatim:

Description of suit Period of| Time when
limitation |period begins to
run

120 |Suit for which no period of|Six years |When the right
limitation 1s  provided to sue occurs.
elsewhere in this schedule

142 For possession of| Twelve The date of the
immovable property when|years dispossession or
the  plaintiff, while in discontinuance.

possession of the property,
has been dispossessed or
has discontinued the

possession.

144 |For possession of| Twelve When the
immovable property or any|years possession  of
interest therein not hereby the defendant

otherwise specially becomes
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provided for. adverse to the
plaintiff.
2191. The doctrine of Ilimitation 1s founded on

considerations of public policy and expediency. It does not give
a right where there exist none, but to impose a bar after a certain
period to the remedy for enforcing an existing right. The object
1s to compel litigants to be diligent for seeking remedies in
Courts of law if there is any infringement of their right and to
prevent and prohibit stale claims. It fixes a life span for remedy
for redressal of the legal injury, if suffered, but not to continue
such remedy for an immemorial length of time. Rules of
limitation do not destroy the right of the parties and do not
create substantive rights if none exist already. However, there is
one exception i.e. Section 28 of L.A. 1908, which provides that
at the determination of the period prescribed for instituting suit
for possession of any property, his right to such property shall
stand extinguished and the person in possession, after expiry of
the such period, will stand conferred title. The law of limitation
i1s enshrined in the maxim “interest reipublicae ut sit finis
litium” (it 1s for the general welfare that a period be part to
litigation).

2191A. This statute i1s based upon two broad
principles. First, there is a presumption that a right not exercised
for a long time i1s non existent. Where a person has not been in
possession of a particular property for a long time, the
presumption is that he is not the owner thereof. The owners are
usually possessors and possessors are usually owners.
Possession thus being normally evidence of ownership. Longer
the possession has continued the greater is its evidentiary value.

The law therefore has deemed it expedient to confer upon such
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evidence of possession for a particular time, a conclusive force.
2192. In Motichand Vs. Munshi, AIR 1970 SC 898, the
Court noticed the maxim vigilantibus non dormientibus jura
subventiunt (the law assists the vigilant not those who sleep over
their rights). Though there is a general principle ubi jus ibi
remedium 1.e. where there is a legal right there is also a remedy,
but there are certain exceptions to this general rule.

2193. Mere expiry of limitation could have extinguished
remedy but the principle embodied in Section 28 extinguishes
the right also and thereby makes the said general principle
inapplicable. Once the right of getting possession extinguished it
cannot be revived by entering into possession again [See
Salamat Raj Vs. Nur Mohamed Khan (1934) ILR 9 Lucknow
475; Ram Murti Vs. Puran Singh AIR 1963 Punjab 393;
Nanhekhan Vs. Sanpat AIR 1954 Hyd 45 (FB) and Bailochan
Karan Vs. Bansat Kumari Naik 1999 (2) SCC 310].

2194. In this matter the plaintiffs (Suit-4) have attempted
to bring their case within the precinct of Article 142 and in the
alternative Article 144 while the defendants intend to bulldoze
the plaintiffs by stressing upon to apply Article 120. An attempt
to out class the bar of limitation has also been made by pleading
that the wrong is de-die indium, hence being a continuing
wrong, no obstruction of limitation is there.

2195. Article 120 is completely a residuary provision and
where limitation cannot be found in any other provision, only
then it would be attracted. We can say safely that Article 120
L.A. 1908 would be attracted only when Articles 142 and 144
are inapplicable. We, therefore, at this stage defer to consider
scope and extent of Article 120 so as to be discussed a bit later.

2196. Between the Articles 142 and 144 the later one is a
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kind of residuary provision while Article 142 applies in a
specific type of case [See Sidram Lachmaya Vs. Mallaya
Lingaya AIR (36) 1949 Bom. 137 (Para 9); Ranchordas
Vandravandas Vs. Parvatibai 29 1.A. 71 (P.C.)].

2197. A Full Bench of this Court in Bindyachal Chand
Vs. Ram Gharib, AIR 1934 Alld. 993 (FB) held where Article
142 is applicable, Article 144 cannot be applied. First it has to
be seen whether Article 142 applies in the case or not and when
it clearly becomes inapplicable only then resort can be taken to
Article 144.

2198. Article 142 applies where the plaintiff while in
possession has been dispossessed or has discontinued his
possession. Where a person has been dispossessed or
discontinued of his possession of the property, he can bring an
action seeking restoration of possession of the immoveable
property within 12 years. It pre-supposes the possession of such
person over the immoveable property before he is dispossessed
or discontinued. Article 144, however, applies where any other
provision specifically providing for restoration of immoveable
property or interest therein is not available and there also though
the period of limitation is 12 years but the limitation runs from
the date when the possession of the defendants becomes adverse
to the plaintiff and commonly it is said that this provision is in
respect to the cases where the defendant's possession is said to
be adverse. Though the distinction is quite evident but in the
complex nature of the society and the disputes which arise, at
times the courts find difficulty in maintaining distinction
between the two and there appears to be some conflicting views
also as to the scope of Article 142 L.A. 1908 and its
applicability. What has been ultimately realised is that the
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question would basically that of pleading.

2199. In reference to Articles 143 of Act 9 of 1871 the

Privy Council in Bibi Sahodra Vs. Rai Jang Bahadur, (1881) 8

Cl. 224:8 I.A. 210 said:
“refers to a suit for possession of immovable property,
where the plaintiff, while in possession of the property, has
been dispossessed or has discontinued the possession, and
it allows twelve years from the date of the dispossession or
discontinuance. But in order to bring the case under that
head of the schedule, he must show that there has been a

2

dispossession or discontinuance.’
2200. The view, therefore, was that Article 143 of Act 9 of
1871 which is corresponding to Article 142 of Act 15 of 1877
and L.A. 1908 would not be attracted where pleadings distinctly
show that there was no dispossession or discontinuance of
possession of the plaintiff.
2201. In Karan Singh Vs. Bakar Ali Khan, (1882) 5 All 1
the question of application of Article 145 of Act 9 of 1871 (this
corresponds to Article 144 of the statute with which we are
concerned) arose. Sir Peacock observed that a suit can be
brought within 12 years from the time when the possession of
the defendant or of some persons through whom he claims,
became adverse to the plaintiff.
2202. In both the type of cases what we find is that
possession by itself i1s of much relevance and importance. The
courts took the view that by reason of his possession a person
may have an interest which can be sold or devised. One has to
prove first his possession before making complaint of
dispossession or discontinuance of possession. He need not

prove the title or the capacity in which he had the possession for
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the purpose of Article 142. However, after title is proved, the
presumption of possession goes with it unless proved otherwise.
2203. Privy Council in Sundar Vs. Parbati, (1889) 12 All
51 agreed with the view of this court that possession is a good
title against all the world except the person who can show a
better title. By reason of his possession such person has an
interest which can be sold or devised.

2204. In Mohima Chundar Mazoomdar (supra)
considering Article 142 of Act 15 of 1877, the Judicial
Commissioner held that onus lies upon the plaintiffs to prove
their possession prior to the time when they were dispossessed,
and at sometime within twelve years before the commencement
of the suit so as to save suit from limitation prescribed under
Article 142.

2205. Articles 142 and 144 of Act XV of 1877 came up for
consideration before the Judicial Commissioner in Nawab
Muhammad Amanulla Khan (supra). It held that Article 142
applies where the plaintiff while in possession of the
immovable property earlier had been dispossessed or has
discontinued the possession and in such a case to bring a suit for
possession, limitation would be 12 years. However, Article 144
applies only as to adverse possession where there is no other
Article which specifically provides for the same. In the
aforesaid case there was a refusal on the part of the plaintiffs
and their ancestors to make the engagement for payment of
revenue. The Government made engagement with the villagers
(defendants). It was held that this amounted to dispossession or
discontinuance of possession of the plaintiff within the meaning
of Article 142 of Act 15 of 1877 and this case would not be

governed by residuary Article 144 as to adverse possession.
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2206. Explaining inter relationship of the two Articles
Punjab Chief Court in Bazkhan Vs. Sultan Malik, 43 P.R. 1901
held that suit for possession of immoveable property upon
discontinuance of possession or dispossession is barred after 12
years under Article 142 of the Limitation Act although no
adverse possession is proved. Articles 144 and 142 cannot both
apply. Article 144 in terms is applicable only when no other
Article 1s found applicable.
2207. Privy Council in Dharani Kanta Lahiri Vs. Gabar
Ali Khan, (1913) 18 I.C. 17 said:
“it lay upon the plaintiffs to prove not only a title as
against the defendants to the possession, but to prove that
the plaintiffs had been dispossessed or had discontinued to
be in possession of the lands within the 12 years
immediately preceding the commencement of the suit.”
2208. In the above case a suit was filed for ejectment of
persons who were admittedly in possession of land from which
they were sought to be evicted.
2209. In Secretary of State Vs. Chelikani Rama Rao,
(1916) 39 Mad. 617 Lord Shaw on page 631 of the report
observed:
“nothing is better settled than that the onus of establishing
title to property by reason of possession for a certain
requisite period lies upon the person asserting such
possession. It is too late in the day to suggest the contrary
of this proposition. If it were not correct it would be open
to the possessor for a year or a day to say, 'l am here; be
your title to the property ever so good, you cannot turn me
out until you have demonstrated that the possession of

myself and my predecessors was not long enough to fulfil
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all the legal conditions.' ......... It would be contrary to all
legal principles to permit the squatter to put the owner of
the fundamental right to a negative proof upon the point
of possession.” (emphasis added)

In Kanhaiya Lal Vs. Girwar, 1929 ALJ 1106 this

Court said:

2211.

“this article applies to suit in which the plaintiff claims
possession of the property on the ground that while in
possession he was dispossessed or his possession was
discontinued by the defendant. In other words that article is
restricted to cases in which the relief for possession sought
by the plaintiff is based on what may be styled as
possessory title.”

“possession is in itself title and good against every body
except the true owner. In short, there may be cases in
which a person, though not the true owner, has been in
peaceful possession of property and his possession is
disturbed. In such cases the person dispossessed has a
right to be restored back to possession on proving the fact
of his possession and his dispossession or discontinuance
of his possession by the defendant within a period of 12
years prior to the institution of the suit. To such cases Art.
142 applies.”

It thus appears that the Court followed the principles

that the correct article to apply in cases based upon the

allegation of title and possession is Article 144 because if

plaintiff's title is proved he is entitled to succeed unless the

defendants prove that the title has been lost on account of

adverse possession on the part of defendants. But the plaintiff

though not able to substantiate his title, is in a position to prove
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his possession and dispossession by defendants within 12 years,
if that be the case, Article 142 will apply and the burden will lie
on the plaintiff. This was in fact misunderstood in the sense that
a suit of owner who also had actual possession, if dispossessed
or discontinued possession was not treated to be covered by
Article 142. This 1s evident in Kallan Vs. Mohammad
Nabikhan, 1933 ALJ 105. Fortunately this mistake was soon
realised and the view otherwise was overruled by a Full Bench
in Bindyachal Chand Vs. Ram Gharib (supra) where it was
held that Article 142 is not restricted to suits based on
possessory title only as distinguished from suits in which
plaintiff proved his proprietary title as well. This view of the
Full Bench was followed by a Full Bench of Lahore High Court
in Behari Lal Vs. Narain Das, 1935 Lah. 475.

2212. In Shyam Sunder Prasad (supra) in reference to
Article 142 and 144 of L.A. 1908 the Apex Court said:

“Under the old Limitation Act, all suits for
possession whether based on title or on the ground of
previous possessions were governed by Article 142 wherein
the plaintiff while in possession was dispossessed or
discontinued in possession. Where the case was not one of
dispossession of the plaintiff or discontinuance of
possession by him, Article 142 did not apply. Suits based
on title alone and not on possession or discontinuance of
possession were governed by Article 144 unless they were
specifically provided for by some other articles. Therefore,
for application of Article 142, the suit is not only on the
basis of title but also for possession.”

2213. Thus, the judicial consensus now binding on this

Court 1s to the effect that Article 142 1s one of the specific
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provisions governing suits for possession of immoveable
property and contemplates a suit for possession when the
plaintiff, while in possession has been dispossessed or has
discontinued possession [See also Abbas Dhali Masabdi
Karikar, (1914) 24 1.C. 216 (Cal.)].

2214. Article 144 in the matter of an occasion for
possession of immoveable property or an interest therein is a
residuary Article hence the allegations made in the plaint if
brings the suit within Article 142, there is no justification or
occasion to take the matter out of that Article and then to apply
Article 144. It is only when Article 142 is not applicable and no
other article applies, based on the pleadings, then if attracted,
Article 144 may be applied. Article 142 is neither subordinate
nor subject to Article 144 but will have application on its own
and independent. Article 144 thus is a kind of residuary article
and will have application when no other article has application
to the matter. In Bindyachal Chand (supra) Justice Mukharjee
observed that if on the allegations made in the plaint suit falls
within Article 142 there is no justification to take it out of
Article 142 and attempt to bring Article 144 into picture.

2215. We may notice at this stage that the view taken by
the Courts that Article 142 would apply to a suit by the owner of
the property as well as a person suing on the basis of possessery
titles and thereby seems to favour even a trespasser, as observed
in Bindyachal Chand (supra) and some other Courts that its
applicability to a suit is based on possessary title constitute one
of the relevant aspect resulted in possibility of helping
miscreants. This view, besides other, caused in a specific and
clear provision in the new statute i.e. L.A. 1963 where words

“or has discontinued the possession” were omitted in column 3
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and the words “based on previous possession and not on title”

were inserted in column 1 in Article 64 thereof.

2216. In C. Natarajan Vs. Ashim Bai (supra), the Apex

Court noticed the distinction between Article 142 and 144 of LA

1908 and Article 64 and 65 of LA 1963 in para 15 of the

judgment as under:
“15. The law of limitation relating to the suit for
possession has undergone a drastic change. In terms of
Articles 142 and 144 of the Limitation Act, 1908, it was
obligatory on the part of the plaintiff to aver and plead that
he not only has title over the property but also has been in
possession of the same for a period of more than 12 years.
However, if the plaintiff has filed the suit claiming title
over the suit property in terms of Articles 64 and 65 of the
Limitation Act, 1963, burden would be on the defendant to
prove that he has acquired title by adverse possession.”

What is Dispossession

2217. Article 142 contemplates earlier possession before
dispossession or discontinuance thereof. This bring us to
understand the term 'Possession'. It has a variety of meanings. It
1s a juristic concept distinct from title and can be independent of
it. It 1s both physical and legal concept. The concept of
possession implies “corpus possession” coupled with “animus
possidendi”. Actual user without animus possidendi is not a
possession in law. In fact, possession is a polymorphous term
having different meanings in different context. It has different
shades of meaning and very elastic in its connotation. We intend
to discuss with the term “possession” in much detail while
dealing with the issues “pertaining to possession/adverse

possession” and hence do not intend to elaborate hereat. For the
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purpose of the plea of limitation, we shall confine ourselves to
the pleadings and the evidences available to find out its
consequence on the case whether the suit in question is saved
from limitation or not.
2218. The pivotal point to attract Article 142 and to run
limitation is the date of "dispossession" or "discontinuation of
possession". The period of limitation thus would commence, in
a case governed by Article 142, from the date the plaintiff is
“dispossessed” or “discontinued”. The two terms ex facie do not
and cannot have the same meaning.
2219. The dictionary meaning of the term “dispossession”
1s:
(A) In “Mitra's Legal & Commercial Dictionary” 5" Edition
(1990) by A.N. Saha, published by Eastern Law House Prv.
Ltd., at pages 232-233:
“Dispossession. The term 'dispossession’ applies when a
person comes in and drives out others from possession. It
imports ouster, a driving out of possession against the will
of the person in actual possession. This driving out cannot
be said to have occurred when according to the case of the
plaintiff the transfer of possession was voluntary, that is to
say, not against the will of the person in possession but in
accordance with his wishes and active consent. The term
discontinuance' implies a voluntary act and abandonment
of possession followed by the actual possession of another.
Qadir Bux v. Ramchand AIR 1970 All 289.

Unless the possession of a person prior to his alleged
dispossession is proved, he cannot be said to have been
dispossessed. Rudra Pratap v Jagdish AIR 1956 Pat 116.”

(B) In “Black's Law Dictionary” Seventh Edition (1999),
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published by West, St. Paul, Minn., 1999, at page 485:
“dispossession  Deprivation of, or eviction from,
possession of property; ouster.”

(C) In “The Judicial Dictionary of Words and Phrases

Judicially Interpreted, to which has been added Statutory

Definitions” by F. Stroud Second Edition Vol. 1 (1903), at page

485:
“DISPOSSESSION.-"Dispossession, or Discontinuance
of Possession,” s.3, Real Property Limitation Act, 1833,
means the ABANDONMENT of possession by one entitled
to it (Rimington v. Cannon, 22 L.J. C.P. 153; 12 C. B. 18),
followed by actual possession by another (Smith v. Lloyd,
23 LJ. Ex. 194; 9 Ex. 562: McDonnell v. MeKinty, 10
Ir.L.R. 514); ignorance on the part of the rightful owner
that such adverse possession has been taken making no
difference (Rains v. Buxton, 49 L.J. Ch. 473; 14 Ch. D.
537, 28 W. R. 954).

Acts of user which do not interfere, and are
consistent, with the purpose to which the owner intends to
devote the land, do not amount to Discontinuance of
Possession by him (Leigh v. Jack, 5 Ex. D.264, 49 L. J. Ex.
220),; Dispossession “involves an animus possidendi with
the intention of excluding the owner as well as other
people” (per Lindley, M.R., Littledale vs. Liverpool
College, 69 L.J. Ch. 89, cited DISCONTINUANCE).

SMALL ACTS by the rightful owner will disprove
“Dispossession or Discontinuance,”- e.g. small repairs
(Leigh v. Jack, sup), or, as regards a boundary wall, an
inscription claiming it (Phillipson vs. Gibbon, 40 L.J. Ch.
406, 6 Ch. 428).
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Vh, Watson, Eq. 574, 575, and for a full examination
of the cases on “Dispossession” and “Discontinuance,” V.

358.J. 715, 742, 750.”

(D) In “Corpus Juris Secundum” A Complete Restatement

of the Entire American Law as developed by All Reported
Cases (1959), Vol. 27, published by Brooklyn, N.Y. The
American Law Book Co., at pages 600-601:

(E)

“DISPOSSESSION. The act of putting out of possession,
the ejectment or exclusion of a person from the realty, if
not to his injury, then certainly against his interest and
without his consent, ouster.

The term has been held not to imply necessarily a
wrongful act; and, although it has been defined as a wrong
that carries with it the amotion of possession, an act
whereby the wrongdoer gets the actual possession of the
land or hereditament, including abatement, intrusion,
disseisin, discontinuance, deforcement, it has been said
that it may be by right or by wrong, that it is necessary to
look at the intention in order to determine the character of
the act, and that, in this respect, the word is to be
distinguished from “disseisin.”

In “Words and Phrases” Legally Defined, Vol. 2 (1969),

published by Butterworth & Co. (Publishers) Ltd., at pages 89-

90:

“DISPOSSESSION [A partnership was dissolved, and the
continuing partner, Hudson, agreed, in consideration of an
assignment to him of the partnership property, to pay an
annuity to the retiring partner. In order to carry into effect
this agreement an indenture was entered into and executed

between the parties; and Hudson bound himself to trustees,
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in the sum of £ 2,000, by a bond of even date conditioned to
be void on payment of the annuity “or in case he should at
any time after the expiration of the then existing lease, be
dispossessed of and be compelled and obliged to leave and
quit the premises without any collusion, contrivance,
consent, act, or default” on his part.] “It seems that the
species of dispossession in contemplation was a
compulsory eviction; and they meant to provide that, if
Hudson should be evicted, not through any fault of his own,
he should no longer be burthened with payment of the
annuity .... The expulsion intended to be provided for, was
such an expulsion as would leave Hudson no benefit from
the premises.” Heyland v. De Mendez (1817), 3 Mer. 184,
per Grant, M.R., at p. 189.”

In P Ramanatha Aiyar's “The Law Lexicon” with Legal

Maxims, Latin Terms and Words & Phrases, Second Edition

1997), published by Wadhwa and Company Law Publishers, at

page 573:

“Dispossession. Where the heirs of the deceased could not
realise rent owing to successful intervention of another
person, it must be taken that they were dispossessed.
“Dispossession” implies ouster, and the essence of ouster
lies in that the person ousting is in actual possession.

Dispossession implies some active element in the
mind of a person in ousting or dislodging or depriving a
person against his will or counsel and there must be some
sort of action on his part.

The word “dispossession” in the third column of the
article is dispossession by the landlord or by an authorised

agent of the landlord acting within the scope of his
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authority.

Dispossession  obviously  presupposes  previous
possession of the person dispossessed. If a person was
never in possession, he will be said to be out of
possession, but he cannot be said to have ever been
dispossessed.”

2220. Similarly the meaning of term ‘“discontinuance” in
various dictionaries is as under:
(A) In “The New Lexicon Webster's Dictionary of the
English Language” (1987), published by Lexicon Publications,
Inc. at page 270:
“Dis-con-tin-u-ance-a discontinuing (law) the
discontinuing of an action because the plaintiff has not
observed the formalities needed to keep it pending”
(B) In “Mitra's Legal & Commercial Dictionary” 5" Edition
(1990) by A.N. Saha, published by Eastern Law House Prv.
Ltd., at pages 229:
“Discontinuance of Possession. Discontinuance of
possession connotes adandonment of possession by the
owner followed by the taking of possession by another.
Hashim v. Hamidi AIR 1942 Cal 180: 46 CWN 561.

Discontinuance implies a voluntary act and
abandonment of possession followed by the actual
possession of another. Quadir Bux v. Ramchand AIR 1970
All 289.”

(C) In “Black's Law Dictionary” Seventh Edition (1999),

published by West, St. Paul, Minn., 1999, at page 477:
“discontinuance 1. The termination of a lawsuit by the
plaintiff; a voluntary dismissal or nonsuit. See Dismissal;

Nonsuit. 2. the termination of an estate-tail by a tenant in
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tail who conveys a larger estate in the land than is legally

allowed.”

(D) In “The Judicial Dictionary of Words and Phrases

Judicially Interpreted, to which has been added Statutory
Definitions” by F. Stroud Second Edition Vol. 1 (1903), at page
540-541:

(E)

“DISCONTINUANCE.- “ 'Discontinuance' is an ancient
word in the law” (Litt. s. 592). “A discontinuance of
estates in lands or tenements is properly (in legall
understanding) an alienation made or suffered by tenant in
taile, or by any that is seized in auter droit, whereby the
issue in taile, or the heire or successor, or those in
reversion or remainder, are driven to their action, and
cannot enter” (Co. Litt. 325 a). Vf, Termes de la Ley: 3 BI.
Com. 171.

“Discontinuance of POSSESSION,” s. 3, 3 & 4 W. 4,
c. 27, V. Leigh v. Jack, 5 Ex. D. 264, 49 L. J. Ex. 220:
Littledale v. Liverpool College, 1900, 1 Ch. 19; 69 L. J. Ch.
87,81 LT 564, 48 WR. 177.”

In “Corpus Juris Secundum” A Complete Restatement

of the Entire American Law as developed by All Reported
Cases (1956), Vol. 26A, published by Brooklyn, N.Y. The

American Law Book Co., at pages 971-972:

“DISCONTINUANCE. The word “discontinuance” is
defined generally as meaning the act of discontinuing;
cessation; intermission; interruption of continuance.

As defined in Dismissal and Nonsuit; 2, the word
“discontinuance” means an interruption in the
proceedings of a case caused by the failure of the plaintiff

to continue the suit regularly as he should, and it is either
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voluntary or involuntary, and is similar to a dismissal,
nonsuit, or nolle prosequi, but differs from a retraxit.

In a particular connection, it has been held that the
term connotes a voluntary, affirmative, completed act, and
that it cannot mean a temporary nonoccupancy of a
building or a temporary cessation of a business.

The term may be employed as synonymous with

“abandonment.”

(F). In “Words and Phrases” Permanent Edition, Vol. 12A
(1954), published by St. Paul, Minn. West Publishing Co., at
pages 276-277:

“DISCONTINUANCE-A “discontinuance” of case is a
gap or chasm in proceeding after suit is pending.

The term “discontinuance” means voluntary
withdrawal of a suit by a plaintiff.

There exists no essential difference between a
“discontinuance” and a “voluntary nonsuit.”

A criminal  suit  may  be  discontinued,
“discontinuance” being a gap or chasm in prosecution
after suit is pending.

The word “discontinuance” is synonymous with
“abandonment,” and connotes a voluntary, affirmative,
completed act.

The word “discontinuance” as it is used in the
ordinance is synonymous with “abandonment”. It connotes
a voluntary, affirmative, completed act.

Word “discontinuance” as employed in deed of land
from city to county providing in effect that property was
deeded to county to be used for park purposes and that city

reserved all right of reversion in event of discontinuance of
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property for park purposes was equivalent to
abandonment.

Narrowing of street held not “discontinuance”
within statute requiring written petition as basis for action
by village board.

“Discontinuance,” generally speaking, is failure to
continue case regularly from day to day and from term to
term from commencement of suit until final judgement.

The word “discontinue” as used in ordinance,
providing that, if nonconforming use of premises was
discontinued future use should be in conformity with
ordinance, means something more than mere suspension,
and did not mean temporary nonoccupancy of building or
temporary  cessation  of  business,  but  word
“discontinuance” as used was synonymous Wwith
abandonment, and connoted voluntary affirmative
completed act. Zoning ordinance did not destroy owner's
right to continue nonconforming use of premises merely
because tenant became insolvent.”

(G) In P Ramanatha Aiyar's “The Law Lexicon” with Legal
Maxims, Latin Terms and Words & Phrases, Second Edition
1997), published by Wadhwa and Company Law Publishers, at
page 562:
“Discontinuance. Default; a discontinuance in practice is
the interruption in proceedings occasioned by the failure of
plaintiff to continue the suit from time to time as he ought,
or failure to follow up his case: A break or chasm in a suit
arising from the failures of the plaintiff to carry the
proceedings forward in due course of law.

Discontinuance is either voluntary, as where plaintiff
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withdraws his suit or involuntary, as where in consequence
of some technical omission, mispleading, or the like, the
suit is regarded as out of courts, A discontinuance means
no more than a declaration of plaintiff’s willingness to stop
the pending action; it is neither as adjudication of his
cause by the proper tribunal nor an acknowledgement by
him that his claim is not will founded.”

In “Jowitt's Dictionary of English Law” Vol. 1 Second

Edition-1977, Second Impression-1990, published by London
Sweet & Maxwell Limited, at pages 621-622:

“Discontinuance, an interruption or breaking off. This
happened when he who had an estate tail granted a larger
estate of the land than by law he was entitled to do; in
which case the estate was good so far as his power
extended to make it, but no further (Finch L. 190;1 Co.
Rep. 44).

Formerly, in the law of real property, discontinuance
was where a man wrongfully alienated certain lands or
tenements and dies, whereby the person entitled to them
was deprived of his right of entry and was compelled to
bring an action to recover them,. The term was specially
applied to alienations by husbands seised jure uxoris, by
exxlesiastics seised jure ecclesiae, and by tenants in tail:
thus, if a tenant in tail alienated the land and died leaving
issue, the issue could not enter on the land but was
compelled to bring and action (Litt. 470, 592, 614, Co. Litt.
3254, Termes de la Ley,; 3 Bl. Comm. 171).

The principal action appropriate to discontinuance
were formedon, cui in vita, and cui ante divortium. The

effect of discontinuance was taken away by the Real
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Property Limitation Act, 1833, s. 39. See Miscontinuaunce,
Recontinuance,; Withdrawal.

In the procedure of the High Court discontinuance is
where the plaintiff in an action voluntarily puts an end to it,
either by giving notice in writing to the defendant not later
than fourteen days after service of the defence (R.S.C. Ord.
21, r. 2(1)) or later with leave of the court (r.3). The effect
of discontinuance is that the plaintiff has to pay the
defendant's costs (R.S.C. Ord. 62, r. 10(1)) and any
subsequent action may be stayed until these costs are paid
(RS.C. Ord. 21, r. 5). A defendant may withdraw his
defence at any time and may discontinue a counterclaim by
notice not later than fourteen days after service of a
defence to the counterclaim (r. 2(2)). A counterclaim may
be discontinued later by leave of the court (r.3). He must
pay the costs of the plaintiff (R.S.C. Ord. 62, r. 5). If all the
parties consent the action may be withdrawn without leave
of the court (r.2(4)).

2221. The term “dispossession” and “discontinuance of

possession” in Article 142, Act IX of 1908 came to be

considered before the Calcutta High Court in Brojendra

Kishore Roy Chowdhury (supra) and the Court held:
“Dispossession implies the coming in of a person and the
driving out of another from possession. Discontinuance
implies the going out of the person in possession and his
being followed into possession by another.”

2222, In Basant Kumar Roy (supra), the Court explained

the term 'dispossession' in Article 142 of Limitation act of 1877:
“The Limitation Act, of 1877, does not define the term

“dispossession”, but its meaning is well settled. A man may
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cease to use his land because he cannot use it, since it is
under water. He does not thereby discontinue his
possession : constructively it continues until he is
dispossessed, and, upon the cessation of the dispossession
before the lapse of the statutory period, constructively it
revives. “There can be no discontinuance by absence of
use and enjoyment, when the land, is not capable of use
and enjoyment”, .... It seems to follow that there can be no
continuance of adverse possession, when the land is not
capable of use and enjoyment, so long as such adverse
possession must rest on de facto use and occupation.”
2223. The distinction between “dispossession” and
“discontinuance” has been noticed in Gangu Bai Vs. Soni 1942
Nagpur Law Journal 99 observing that “dispossession” is not
voluntary, “discontinuance” is. In dispossession, there is an
element of force and adverseness while in the case of
discontinuance, the person occupying may be an innocent
person. For discontinuance of possession, the person in
possession goes out and followed into possession by other
person.
2224, In Agency Company Vs. Short, 1888 (13) AC 793
the Privy Council observed that there is discontinuance of
adverse possession when possession has been abandoned. The
reason for the said observation finds mention on page 798 that
there is no one against whom rightful owner can bring his
action. The adverse possession cannot commence without actual
possession and this would furnish cause of action.
2225. Dispossession is a question of fact. The term refers
to averments in the plaint exclusively and cannot be construed

as referring to averments in the plaint in the first instance and at
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a later stage to the finding on the evidence. The indicias of
discontinuance are also similar to some extent. It implies going
out of the person in possession and is being followed into
possession by another. In Abdul Latif Vs. Nawab Khwaja
Habibullah 1969 Calcutta Law Journal 28, the Court observed
that discontinuance connotes three elements 1i.e. actual
withdrawal, with an intention to abandon, and another stepping
in after the withdrawal. Same is the view taken by this Court
and Kerala High Court in Qadir Bux Vs. Ram Chandra AIR
1970 Alld. 289 (FB) and Pappy Amma Vs. Prabhakaran Nair
AIR 1972 Kerala 1 (FB).

2226. In order to wriggle out of the limitation prescribed
under Article 142 of the Limitation Act, it has to be shown by
the plaintiff that he was in possession of the disputed land,
within 12 years of the suit and has been dispossessed, as
observed by the Apex Court in Sukhdev Singh Vs. Maharaja
Bahadur of Gidhaur (supra).

2227. In Wahid Ali & another Vs. Mahboob Ali Khan
AIR 1935 Oudh 425, referring to Article 142 of Limitation Act,
1908 the Court held where the plaintiff or the Muslim
community whom they represent were dispossessed from the
land in question belonging to the graveyard by the erection of a
house thereon and the suit is filed after 12 years therefrom, it
would be barred by Article 142 of the Limitation Act.

2228. In R.H.Bhutani Vs. Miss Mani J. Desai AIR 1968
SC 1444, the Court said that dispossession means to be out of
possession, removed from the premises, ousted, e¢jected or
excluded. It applies when a person comes in and drives out
others in possession.

2229. In Shivagonda Subraigonda Patil Vs. Rudragonda
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Bhimagonda Patil 1969 (3) SCC 211, the Court held that
dispossession for the purpose of this Article must be by the
defendant and that must be the basis of the suit. If there is no
dispossession by the defendant, this Article would have no
application. The dispossession, therefore, implies taking
possession without consent of the person in possession and is a
wrong to the person in possession. It must result in termination
of possession of the person in possession earlier.
2230. Application of Article 142 and 144 of L.A. 1908
was considered in Jamal Uddin and (supra) and in para 29 the
Court said:
“29. The next point that was urged by the counsel
for the appellants was that the courts below committed a
legal error in applying Art. 144 of the Limitation Act, 1908,
to the suit and placing the burden on the defendants to
prove their adverse possession for more than twelve years,
while the suit on the allegations contained in the plaint
clearly fell within the ambit of Art. 142 and the burden was
on the plaintiffs to prove their possession within twelve
vears. This contention also is quite correct. It was clearly
alleged by the plaintiffs that they had been dispossessed by
the contesting defendants before the filing of the suit. As
such, the suit would be governed by Article 142 and the
residuary Article 144 will have no application. The courts
below have unnecessarily imported into their discussion
the requirements of adverse possession and wrongly placed
the burden on the defendant to prove those requirements.
Now the trial Court has approached the evidence produced
by the parties would be evident from the following

observation contained in its judgment.
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“The onus of proving adverse possession over the

disputed land lies heavily upon the defendants and their
possession has to be proved beyond doubt to be notorious,
exclusive, openly hostile and to the knowledge of the true
owner as laid down in AIR 1938 Mad 454.”
After a consideration of the documentary and oral evidence
produced by the defendants to prove their possession the
trial Court has opined that the document on record do not
prove the title and possession of the defendants to the hilt
in respect of the disputed land. So far as the plaintiffs’
evidence is concerned it was disposed of by the trial Court
with the following observations:

. No doubt, the oral evidence of the plaintiffs
about the use of the land for saying the prayers of "Janaze
Ki namaz' and about the letting out of the land in suit for
purposes of 'D or Sootana' is equally shaky and
inconsistent. But as already pointed out above the plaintiffs
have succeeded in proving their title over the disputed land
and as such possession would go with the ownership of the
land. The defendants cannot be allowed to take advantage
of the plaintiffs foulty evidence and it was for them to prove
beyond any shadow of doubt that they were actually in
possession over the disputed land as owners and that they
exercised this right openly hostile to the plaintiffs with the
latter's knowledge. Judged in this context, the evidence of
the defendant falls short of this requirement.”

The learned counsel for the Pro-Mosque parties as

well as Nirmohi Akhara sought to argue that since the property

in dispute was attached by the Magistrate under Section 145

Cr.P.C. and this attachment continued, the question of
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dispossession by an individual private party as such may not
arise or 1s of no consequence. The Magistrate was not handing
over possession to the rightful owner, it gave a (fresh) cause of
action, which was continuing and hence Articles 142 or 144 or
even 120 need not be gone into in these cases.

2232. This requires us to have a bird eye view not only of
Section 145 Cr.P.C., its connotation, implication, scope and
consequences in the matter. What is evident from record is that
the property in dispute, as specified in Suit-4, was not in its
entirety placed under attachment.

2233. The case of the plaintiffs (Suit-4) is that in the night
of 22"/23" December, 1949 some Hindu people surreptitiously
placed the idols inside the disputed building under the central
dome and thereby interferred and obstructed the right of worship
of the Muslim parties. It is admitted by almost all the witnesses
of the plaintiffs (Suit-4) that on and after 23™ December 1949,
no Muslim has entered the disputed premises and no Namaz has
been offered therein. In fact, this is what has been the case set
out by the plaintiffs, as is evident from para 11 of the plaint,
which reads as under:

"That the Muslims have been in peaceful possession
of the aforesaid mosque and used to recite prayer in it, till
23.12.2949."

2234, The possession of the parties of the inner courtyard
thereafter was disturbed inasmuch on 29" December, 1949, the
City Magistrate passed an order under section 145 Cr.P.C.
attaching the property due to apprehension of breach of peace
and appointed Receiver giving in his possession a part of the
disputed property, i.e., the inner courtyard which, in fact, was

taken in charge by Receiver, Priya Dutt, on 5" January, 1950.



2237

2235. Nirmohi Akhara has claimed that the possession of
the outer courtyard remained with them, as it was earlier, till
1982, when in some other suit between the people of Nirmohi
Akhara, the same was also attached and placed in the hands of a
Receiver. It has also been said that infact the same Receiver was
given charge, who was already having the charge of the
premises in the inner courtyard. These facts we find have not
been disputed by any of the parties and in fact there is nothing
on record to contradict it.
2236. It would thus be appropriate first to consider Section
145 Cr.P.C., 1898 as it stood in 1949-50 when the proceedings
were initiated thereunder.
2237. Section 145 Cr.P.C., 1898, as it stood then, i.e., prior
to its amendment by Amendment Act, 1955, was as under:
"145. (1) Whenever a District Magistrate, Sub-Divisional
Magistrate or Magistrate of the first class is satisfied from
a police report or other information that a dispute likely to
cause a breach of the peace exists concerning any land or
water or the boundaries thereof, within the local limits of
his jurisdiction, he shall make an order in writing, stating
the grounds of his being so satisfied, and requiring the
parties concerned in such dispute to attend his Court in
person or by pleader, within a time to be fixed by such
Magistrate, and to put in written statements of their
respective claims as respects the fact of actual possession
of the subject of dispute.
(2) For the purposes of this section the expression
"land or water" includes building, markets, fisheries, crops
or other produce of land, and the rents or profits of any
such property.
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(3) A copy of the order shall be served in manner
provided by this Code for the service of a summons upon
such person or persons as the Magistrate may direct, and
at least one copy shall be published by being affixed to
some conspicuous place at or near the subject of dispute.

(4) The Magistrate shall then, without reference to
the merits or the claims of any of such parties to a right to
possess the subject of dispute, peruse the statements so put
in, hear the parties, receive all such evidence as may be
produced by them respectively, consider the effect of such
evidence, take such further evidence (if any) as he thinks
necessary, and, if possible, decide whether any and which
of the parties was at the date of the order before mentioned
in such possession of the said subject:

Provided that, if it appears to the Magistrate that any
party has within two months next before the date of such
order been forcibly and wrongfully dispossessed, he may
treat the party so dispossessed as if he had been in
possession at such date:

Provided also, that if the Magistrate considers the
case one of emergency, he may at any time attach the
subject of dispute, pending his decision under this section.

(5) Nothing in this section shall preclude any party
so required to attend, or any other person interested, from
showing that no such dispute as aforesaid exists or has
existed; and in such case the Magistrate shall cancel his
said order, and all further proceedings thereon shall be
stayed, but subject to such cancellation, the order of the
Magistrate under sub-section (1) shall be final.

(6) If the Magistrate decides that one of the parties
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was or should under the second proviso to sub-section (4)
be treated as being in such possession of the said subject,
he shall issue an order declaring such party to be entitled
to possession thereof until evicted therefrom in due course
of law, and forbidding all disturbance of such possession
until such eviction and when he proceeds under the second
proviso to sub-section (4), may restore to possession the
party forcibly and wrongfully dispossessed.

(7) When any party to any such proceeding dies, the
Magistrate may cause the legal representative of the
deceased party to be made a party to the proceeding and
shall thereupon continue the inquiry, and if any question
arises as to who the legal representative of a deceased
party for the purpose of such proceeding is, all persons
claiming to be representatives of the deceased party shall
be made parties thereto.

(8) If the Magistrate is of opinion that any crop or
other produce of the property, the subject of dispute in a
proceeding under this section pending before him, is
subject to speedy and natural decay, he may make an order
for the proper custody or sale of such property, and, upon
the completion of the inquiry, shall make such order for the
disposal of such property, or the sale-proceeds thereof, as
he thinks fit.

(9) The Magistrate may, if he thinks fit, at any stage
of the proceedings under this section, on the application of
either party, issue a summons to any witness directing him
to attend or to produce any document or thing.

(10) Nothing in this section shall be deemed to be in
derogation of the powers of the Magistrate to proceed
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under section 107."
2238. The nature of the proceedings under Section 145
Cr.P.C. are not judicial. The Magistrate is not supposed to deal
with the matter as if it is a Civil Suit. A party to a proceeding
under Section 145 is not in a position of a plaintiff in a Civil
Suit who has set the Court in motion and has a right to require a
decision upon the questions raised by him.
22309. Privy Council in Dinomoni Chowdhrani & Brojo
Mohini Chowdhrani 29 1A 24 (PC) observed that the
proceedings under Section 145 do not constitute a trial and are
not in the nature of a trial. They are in the nature police
proceedings in order to prevent the commission of offence. The
nature of the proceedings under Section 145 Cr.P.C. has been
described in different terms like quasi-civil (Bande Ali Vs.
Rejaullah 25 Cr.L.J. 303), quasi-executive (Madho Kunbi Vs.
Tilak Singh AIR 1934 Nagpur 194), quasi-judicial
(Muhammad Araf Vs. Satramdas Sakhimal & others AIR
1936 Sind 143), quasi-criminal (K.S. Prahladsinhji Vs.
Chunilal B. Desai AIR 1950 Saurashtra 7).
2240. The object of section is merely to prevent breach of
peace by maintaining one or the other of the parties in
possession and where it is not possible to place any of the
parties in possession, to appoint Receiver and to take the
property in the custody of the Court, i.e., custodia legis. These
proceedings are not to protect or maintain any body in
possession (Musammat Phutania Vs. Emperor 25 Cr.L.J.
1109).
2241. In Doulat Koer Vs. Rameshwari Koeri alias Dulin
Saheba (1899) ILR 26 Cal. 635, the Court said that this Section

1s to enable a Magistrate to intervene and pass a temporary order
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in respect to the possession of the property in dispute having
effect until the actual right of one of the parties is determined by
any competent Court in more lengthy proceedings. In order to
attract proceedings under Section 145, Lahore High Court in
Agha Turab Ali Khan Vs. Shromani Gurdwara Parbandhak
Committee AIR 1933 Lahore 145 has said that the power or
competency of the Magistrate to interfere depends on the very
fact that the possession of the land is in dispute. The dispute
means actual disagreement, struggle, scramble or quarrel for
possession of the land existent between the disputants at the
time of proceedings with reference to the merits of their
respective claim to possess the land. It is nobody's case that such
proceedings were not initiated or that the same were initiated
wrongly or that the procedure prescribed thereof under the
statute was not followed.

2242, The order dated 29.12.1949 is a preliminary order
referable to Section 145 Sub-section (1) read with Sub-section
(4) second proviso. It is an admitted position by all the parties
that the Receiver appointed by Magistrate took the possession of
the property and such possession continued till it was replaced
by the statutory Receiver under the Act of 1993. It is pointed out
that when a Receiver is appointed by the Court, his possession is
the possession of the Court. He is Officer through whom the
Court exercises its power of management. Such an officer
cannot be correctly described as party interested in the dispute
likely to cause a breach of peace. No final order in the case in
hand could be passed by the Magistrate. It appears that on
16.1.1950 an injunction order was passed by the Civil Judge in
Suit-1. The aforesaid order was modified on 19.1.1950 and the

modified order was confirmed by the Civil Judge as well as this
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Court on 26.04.1955.

2243.  Despite filing of the civil suit and injunction order
passed therein, the City Magistrate could not drop the
proceedings and passed an order for deferring the said
proceedings. Sri Jilani & Siddiqui, learned counsels for the
plaintiffs have castigated the said approach of the Magistrate
stating that he ought to have passed final order in one or the
other manner or should have dropped the proceedings but by
keeping the matter pending, parties were left in lurch, and
therefore, for such a situation created by City Magistrate, the
plaintiffs' suit cannot be held barred by limitation and it should
be deemed that every order passed by the City Magistrate
resulted in a fresh cause of action for filing civil suit by the
plaintiffs.

2244, We however, find it difficult to agree. From perusal
of injunction order passed by the Civil Court, we find that on
16" January, 1950 a simple order, in terms of the prayer made in
the interim injunction application, was passed directing the
parties to maintain status quo. Thereafter on 19" January, 1950,
the order was modified but the Civil Court did not appoint a
Receiver of its own and also did not direct the City Magistrate
to get the possession transferred to any other person or another
Receiver of the Court instead of the Receiver appointed by the
Magistrate. On the contrary, in Suit-1, the City Magistrate was
also impleaded as one of the defendant and the Civil Court
passed an order directing the defendants to maintain status quo.
It also clarified that the Sewa, Puja as was going on, shall
continue. Quite visible, the Magistrate could not have ignored
this order by dropping the proceedings as that would have

resulted in discharge of Receiver and release of the property
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attached and placed in his charge. In other words, it could have
construed by the Civil Judge as an order disobeying the order of
statue quo. Had the Civil Judge passed an order appointing a
Court's Receiver and directing the Magistrate to hand over
possession of the property to him, the position might have been
different. In these circumstances, if the Magistrate did not drop
the proceedings but deferred it, we find no fault on his part.
Moreover, when the earlier order of the Magistrate, attaching
the property and placing it in the charge of Receiver, could not
have resulted in giving a cause of action to the plaintiffs to file
suit, we fail to understand as to how the subsequent order, which
merely deferred the pending proceedings, would lend any help.
The order of attachment passed by the Magistrate itself does not
give a cause of action and on the contrary it only makes the
things known to the party that there appears to be some dispute
about the title and/or possession of the property concerned and
also there is apprehension of disturbance of public peace and
order. The cause of action virtually is known to the party that
there exists some dispute and not the order of the Magistrate
whereby he attached the property in question and placed it in the
charge of the Receiver.
2245. We find that in the context of Section 145 Cr.P.C.,
1973, a three-Judge Bench of the Apex Court in Amresh Tiwari
Vs. Lalta Prasad Dubey & another 2000 (4) SCC 440
following an earlier decision in Ram Sumer Puri Mahant Vs.
State of U.P. and others 1985 (1) SCC 427 said:
"12. The question then is whether there is any
infirmity in the order of the S.D.M. dicontinuing the
proceedings under Section 145 Criminal Procedure Code.

The law on this subject-matter has been settled by the
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decision of this Court in the case of Ram Sumer Puri

Mahant v. State of U.P., reported in, (1985) 1 SCC 427 :

(AIR 1985 SC 472 : 1985 Cri LJ 752). In this case it has
been held as follows:

"When a civil litigation is pending for the property
wherein the question of possession is involved and has
been adjudicated, we see hardly any justification for
initiating a parallel criminal proceeding under Section
145 of the Code. There is no scope to doubt or dispute
the position that the decree of the civil court is binding
on the criminal Court in a matter like the one before us.
Counsel for respondents 2-5 was not in a position to
challenge the proposition that parallel proceedings
should not be permitted to continue and in the event of a
decree of the civil Court, the Criminal Court should not
be allowed to invoke its jurisdiction particularly when
possession is being examined by the civil court and
parties are in a position to approach the Civil Court for
interim orders such as injunction or appointment of
receiver for adequate protection of the property during
pendency of the dispute. Multiplicity of litigation is not
in the interest of the parties nor should public time be
allowed to be wasted over meaningless litigation. We
are, therefore, satisfied that parallel proceedings should
not continue."

13. We are unable to accept the submission that

the principles laid down in Ram Sumers case (AIR 1985
SC 472 : 1985 Cri LJ 752) would only apply if the civil

Court has already adjudicated on the dispute regarding

the property and given a finding. In our view Ram



2245

Sumers case is laying down that multiplicity of litigation
should be avoided as it is not in the interest of the parties
and public time would be wasted over meaningless
litigation. On this principle it has been held that when
possession is being examined by the civil Court and parties
are in a position to approach the civil Court for adequate
protection of the property during the pendency of the
dispute, the parallel proceedings i.e. Section 145
proceedings should not continue.

14. Reliance has been placed on the case of
Jhummamal alias Devandas v. State of Madhya Pradesh
reported in, (1988) 4 SCC 452 : (AIR 1988 SC 1973 : 1989
Cri LJ 82). It is submitted that this authority lays down that
merely because a civil suit is pending does not mean that
proceedings under Section 145, Criminal Procedure Code
should be set at naught. In our view this authority does not
lay down any such broad proposition. In this case the
proceedings under Section 145, Criminal Procedure Code
had resulted in a concluded order. Thereafter the party,
who had lost, filed civil proceedings. After filing the civil
proceedings he prayed that the final order passed in the
Section 145 proceedings be quashed. It is in that context
that this Court held that merely because a civil suit had
been filed did not mean that the concluded order under
Section 145 Criminal Procedure Code should be quashed.
This is entirely a different situation. In this case the civil
suit had been filed first. An Order of status quo had
already been passed by the competent civil Court.
Thereafter Section 145 proceedings were commenced. No

final order had been passed in the proceedings under
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Section 145. In our view on the facts of the present case the
ratio laid down in Ram Sumers case (AIR 1985 SC 472 :
1985 Cri LJ 752) (supra) fully applies. We clarify that we
are not stating that in every case where a civil suit is
filed. Section 145 proceedings woud never lie. It is only
in cases where civil suit is for possession or for declaration
of title in respect of the same property and where reliefs
regarding protection of the property concerned can be
applied for and granted by the civil Court that proceedings
under Section 145 should not be allowed to continue.
This is because the civil court is competent to decide the
question of title as well as possession between the parties
and the orders of the civil Court would be binding on the
Magistrate.”
2246. In Sadhuram Bansal Vs. Pulin Behari Sarkar and
others 1984 (3) SCC 410, a three-Judge Bench of theApex
Court observed in para 62, that the pendency of the proceeding
under Section 145 Cr.P.C. and order, if any, passed thereon does
not in any way affect the title of the parties to the disputed
premises though it reflects the factum of possession. It followed
an earlier decision in Bhinka and others Vs. Charan Singh
(supra).
2247. The provision as existed in Cr.P.C. in 1989 before
its amendment in 1955 though went under some change in 1955,
but it appears that under the new Cr.P.C., 1973 Section 145 is
virtually same as was before 1955 amendment. This has been
noticed by the Apex Court in Mathura Lal Vs. Bhanwar Lal
and another 1979 (4) SCC 665 as under:
"The provisions of Sections 145 and 146 of the 1973

Code are substantially the same as the corresponding
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provisions before the 1955 amendment. The only noticeable
change is that the second proviso to Section 145 (4) (as it
stood before the 1955 amendment) has now been
transposed to Section 146 but without the words "pending
his decision under this Section” and with the words "at any
time after making the order under Section 145(1)" super-
added. The change, clearly, is in the interests of convenient
draftsmanship. ..."
2248. The above discussion, in our view, would show that
the proceedings under Section 145 Cr.P.C. and the orders passed
therein would not help the plaintiffs in the matter of limitation
particularly when it is virtually admitted in the plaint that they
discontinued with possession at least from 23" December, 1949.
It 1s their own version and this disturbance is on account of a
title dispute of the property in question. Moreover, all the
plaintiffs do not claim themselves to be the owner of the
property in question or the legal custodian thereof. None of the
plaintiffs is claimed to be Mutwalli of the alleged waqf. It is
only a Mutwalli of a waqf who can claim possession of the
property in question according to Islamic Law. However, no
such person is before us seeking the relief of possession or to
seek a declaration in his capacity as Mutwalli. Plaintiffs No.1
Sunni Central Waqf Board is a supervisory controlling body of
the Sunni Waqfs in the State of U.P. but on its own has no
power to claim possession or custody of any waqf. At least no
such provision has been shown. The other individual plaintiffs
claimed themselves to be the worshippers i.e. the beneficiaries
of the alleged wagqf. If there is any obstruction in the right of
worship of an individual, he can come to the Court for

protection of such right of worship but cannot claim possession
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of such property since he is neither owner nor legal custodian of
the property. Similarly, right of worshipper is confined for the
period the subject matter is in existence and vanishes as soon as
the right of the owner or that of legal custodian goes or the
subject matter disappears, as observed in the case of Masjid
Shahid Ganj (Supra).

2249. Had it been a suit for a mere injunction for protection
of right of worship, something might have been said, but no
such relief has been sought by the plaintiffs in the case in hand
and we cannot read a prayer which is neither incidental nor
otherwise connected but totally different to the real prayer made
in the suit. The effect of the property being attached by the
Magistrate shall neither result in extension of limitation for the
plaintiffs nor in exclusion of certain period for the purpose of
limitation to some extent or to the extent of the period the
property remained under attachment or in any other manner.
2250. We may consider whether the effect of the property
being attached by the Magistrate will give any benefit to the
plaintiffs either for extension of limitation or for excluding some
period for the purpose of limitation to some extent or to the
extent the property remained under attachment or in any other
manner can help.

2251. Where one person claims to be in possession to the
exclusion of others and alleges that some other person seeks
unlawfully or by force to interfere with his possession and if it is
likely to lead to a breach of peace, it will be justifiable and
necessary for a Magistrate to take action under Section 145(1)
Cr.P.C., (in the present case Cr.P.C. of 1898). Such an order
passed is only a police order and in no sense is a final one. The

possession contemplated under Section 145 is actual physical
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possession on the subject matter. The possession, so taken over
by Receiver, appointed by a criminal Court after attachment,
merely passes the property into custodia legis and is not
dispossession within the meaning of Article 142 of L.A. 1908,
as observed in Pappy Amma (supra). The legal possession of
the land attached, for the purpose of limitation, will be
constructively with the person who was entitled to the property
on the date of attachment. Magistrate cannot be regarded as
having dispossessed either party and he cannot legally be made
a party to the suit of either of the claimants.

2252. It is submitted that since no final order has been
passed by the Magistrate so far, there is no question of
limitation applying in this case and, therefore, it cannot be
pleaded that the suit is barred by limitation under any of the
provisions of L.A. 1908. Article 142 and 144 would not apply.
Let us examine the legal position when the property is attached.
2253. The possession of the part of the property (the inner
courtyard of the disputed premises) was placed with a Receiver
by an order of City Magistrate passed under section 145 Cr.P.C..
At the time when the suit was filed the possession was not with
any adversary but in the hands of a statutory authority who has
been held to possess the property on behalf of real owner.

2254. In Everest Coal Company Pvt. Ltd. Vs. State of
Bihar and others, 1978 (1) SCC 12 though in a different
context, expressing its opinion on the status/capacity of receiver
appointed by the Court, the Apex Court said, “when a court puts
receiver in possession of a property, the property comes under
court's custody, the receiver being merely an officer/agent of the
Court.” It further says that “receiver represents neither party

being an officer of the Court.”
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2255. In Rajah of Venkatagiri Vs. Isakapalli Subbiah &
others (supra), the Madras High Court held, if a suit is filed for
declaration of title to immovable property, Article 142 of the
Second Schedule to Act XV of 1877 would not be attracted. But
where a suit for possession is filed by a person who was earlier
in possession and was dispossessed or discontinued of
possession, it would be governed by Article 142. However, it
was further clarified where the property has been attached by a
Magistrate under Section 145, Article 142 will not be attracted
since the Magistrate cannot be regarded as having dispossessed
either parties or that has discontinued possession thereof. The
Nature of attachment by Magistrate vis-a-vis possession of the
property is explained as under :
“Under section 146, Criminal Procedure Code, the
Magistrate is bound to continue the attachment and have
Statutory possession of the lands for purposes of continuing
the attachment until a competent Civil Court determines
the rights of the parties to the dispute before him or the
person entitled to the possession of the lands and he cannot
deliver the property to any of the parties or other person
without an adjudication by a Civil Court. During the
continuance of the attachment, the legal possession for
purposes of limitation will constructively be in the person
who had the title at the date of the attachment and such
title cannot be extinguished by the operation of section 28
of the Limitation Act, however, long such attachment may
continue.”’
2256. The Court also held that to commence limitation or
whether a cause of action is a continuing one, the criteria would

be “whether the wrong 1s a continuing one” and not “whether
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the right is a continuing one”. It reiterated the view that

attachment of property does not amount to either dispossession



