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1. This appeal, by Avika Tandon, the first informant raises a challenge to the
judgement dated 30.4.2026, passed by Sessions Judge, Prayagrg in Sessions
Trial No. 1388 of 2022 (State Vs. Bahadur @ Sher Bahadur) under section
302 IPC, P.S. Phaphamau, District- Prayagraj, whereby accused opposite
party-1 has been acquitted of the charge framed against him under Section
302 IPC.

2. Perused the record.

3. We have heard Mr. Swetashwa Agarwal, the learned Senior counsel
assisted by Mr. Yash Tandon, the learned counsel for appellant, the learned
A.G.A. for State/opposite party-1 and Mr. Abhishek Mishra, the learned
counsel representing accused/opposite party-2

4. The case in hand has a chequred history. However, the series of events as
have unfolded from the date, deceased went out of her home for morning
walk and purchase toned milk for stray animals, upto the date of impugned
judgement clearly expose the entire case. We shall refer to the said eventsin
the subsequent part of this judgment.

5. The prosecution story unfolds with an event that on 19.04.2022, Dr.
Veena Tandon (mother of first informant) returned home at around 08:00
am. from her clinic Dr. Veena Tandon was an animal lover, therefore, she
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cared for stray animals. She is, thereafter, said to have gone out on foot to
purchase toned milk (fat separated from milk) for stray animals. However,
she did not return home even up to 10:00 am. Accordingly, her daughter
Miss Avika Tandon (the first informant) gave a phone call to her mother on
her mobile phone but the same was not answered. At this point of time, two
policemen arrived at the house of first informant and informed her that her
mother has died in a road accident. Upon receipt of this information, first
informant arrived at Shivalik Hospital, Phaphamau and saw the dead body of
her mother. First informant, thereafter, enquired about the cause of death of
her mother. Upon enquiry, one Dr. Anand, who was posted at Shivalik
Hospital, disclosed that one unknown person dropped her mother at the
hospital and thereafter ran away. He did not disclose, who he was, from
where he had brought the lady or what he saw. Thereafter, the first
informant/PW-1 gave awritten death information report (Fauti Report) dated
19.02.2022 a Police Station-Phaphamau with a prayer that
panchayatnama/inquest of the body of deceased be conducted. Accordingly,
PW-10 SI Jyoti got the panchayatnama/inquest of the body of deceased
conducted on 19.03.2022 (Ext-Ka-2). Subsequent to above, the detalled
police scroll was prepared for getting post mortem of the body of deceased
conducted. The same have been proved as Ext-Ka-5 to Ext-Kal0.

6. P.W.5 Dr. Santosh Kumar Y adav the autopsy surgeon conducted autopsy
on the body of deceased on 22.4.2022. According to this witness, post
moretm of the body of deceased commenced at 11:10 am and concluded
11:40 AM. On external examination, Autopsy Surgeon found following
ante-mortem injuries on the body of deceased:

""External Injuries

1. Lacerated 2 cm x 1 cm along with 18 cm x 8 cm contused swelling was
present, which was located on the left side occipital temporal region.

2. Abraded contusion 2 cm x 1 cm was found present on the right side
behind the skull.

3. Abraded contusion was present on the right side of the face in the
mandibleregion measuring2cm x 1 cm
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7. Upon internal examination the Autopsy Surgeon found following
injuries;-

Internal Injuries—

Hematoma was present in the scalp, and the temporal and occipital
bones on the left side of the skull were fractured. The membrane was
lacerated and hematoma was present. The brain membranes were torn.
Hematoma was present in the brain. 150 ml of semi-digested liquid was
present in the stomach. The uterus was non-gravid. The spinal canal
(ring of the spine) was not opened.”

8. In the opinion of Autopsy Surgeon, death of deceased had occurred one
day ago at Shivalik Hospital. Cause of death of deceased was suggested by
the Autopsy Surgeon as Coma due to anti-mortem head injury. Ultimately,
Autopsy Surgeon prepared the post-mortem report of deceased dated
22.04.2022, which is Ext. Ka.-4.

9. Subsequent to above and after an expiry of 8 days from the date of
occurrence, first informant, Miss Avika Tandon submitted a written report
dated 26.04.2022 at Police Station-Phaphamau, District-Prayagraj. Since the
prosecution story is clearly discernible from aforesaid written report dated
26.04.2022, therefore, accordingly, the written report as transcripted in
impugned judgement is reproduced herein below:

"I AATSH STo AT 2USH l 19 3Yd, 2022 Fl Yug STaReK Tae< dhech
HER foharm T 21 19 31l ohl G ITeh! Adrsi 8.00 TTH W HUHT Fedl=eh 5-al1
HATSIIE Hiche, ATaRITs], SATEEIE & TR 318 AR Fgl foh I8 B, 1 @ &, g8 &l
SieTl ey el (o1 HelTg ol g) Wlla TR & fAchell | ITeh! Rl HITHT dTch el
T 3fTed Y| 519 g8 10.00 TTH deh aTqd =gl 3118 dl 39, I8 B {hdl, W 35
Ioran Tei | asft & gforaeHT 3T TR S 3R et foh ITh! ATdTST Sl Tgeh ged |
Hcg & Tl o, IEI IFh! ATl bl [RIdTieleh FTUCH, HIHHS, JATEEG H e
TU Hd AT 3l IR fe@mdt af 39 qRed Uga foidn fob & IHeh! /iar it 81 98
Qe [raTieieh glieuce, WhHS, T 3R AUHT HIdTSi i 96 Jd Tl 3 Sd
TS &, Teh AN T 7| farfee gifeued o Slo 31w = adraT foh gifeted o
T Teh STEHT ITh! HIATSI i Uedh e | T 7| Ug- TR I8 STares &l AT
3Tch HHATA! ohl TG -Tal ST fch IGeh! ATl ol a8 hal I @AT AT 3R 3T T
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< g7 IFR! AT Sl TG I gt AT 3R To =< A 3 HIY W Ul i off|
TIReHTER RUIKE & ATIR 3k RR o TR a1l R FH 3R TR & G ot TR
1¢ AT off, fSieeh! aoTg & ITh! Hcg g5 | i Gl TSt I caeis off, Tg Yferd ol
ST TdT F=AT 81 i I¢ AT HR Y<h o AT, IFAT A1 T Yl bl Il el
21 dfetaeist # IHeh! AIATSH STo AT <&, Ui, STee? AT AR &l Fd ST
& ATIST F Wleht HITIHS, deh Sl ST9 ol Jol 31 8 IR UedT dle- o HATaNTH
& AT s foram T 1 3 ROT 39 Yo W & ufgan i 9ga ofig et & 3R 9R
Ufgd et Yfeld 3R Treld &l 39 Yol & TR Tehall & | ITehl AT dal daiEr
TG G A & RIS GHRIT AT STt off | 3 3T Tiiel g o <erd gu ael ATdl
off | 3T YT W BT BT ol Igd il ohl [Gedl| 38 Yol o 91 STg| AXhRT AT TH
Bl &, del forddt 9 3¢ =16l 3@ 98 ANee A H BIRHS; | Yol bl HIHT GcH gl
& 918 AT TR 81 ST A et AR & 3R 36 301 e U 81 farfeish gifeded W
TUedh &Y YT I3, dlfch hig 3 WTUT 91T =1 of | ST HAA o qrelawiist § gled
el g3, T8 Fd Ig SIFd R Ueh Tlfeel R i 31 Ufedl dTe- R dfeigeiis 4§
RS, fodT AT & S/Aifed fohdl g0 T8l Ugama S |ehdT| I8 &1eel Jd & a1g
BT 3R QY <l g1 & Tged | Yfetd Ul O S & o T8 el §3T &, BIHMS, §
3R forem TR 2 2 98 15-20 1 & Teah o Uggati <l FAg[een JaT et &1 TR 95
IR gk & AR W & U (pets) AT il ol 3T &F & SR T8I, Sl Tk
HAH Blhe S AT o HHAH T HEX o bl & - Sl & U3 i Idh
A S & ART 81 39 JRIgE 3R 3Tk T HAHM! o g dR I8 3R Il ATdTSH
I ST Sl YA &1 § AR I R gHA T ol €1 3gi IHh B W YR 3R 3¢ g
TR SRAT 1 31 AR B gl & Tob ol Ik Tl & & AR I 3 QA1 Tchet!
Hi oST ol 3 il o F1 ST § AR ST 38 U & foh 39 IGeh! HIal il & 916 3 Jal
AN IGHT He? i o AU Toh &, Hifh o1 Hdoh GelTh 394 &g THo3503TRo
fei@rdt 81 g gehl R T ofl I8 UE AT 9IEH 3 @l A IF HIC W
3GH! et Fl bl RIAM i 91d Tl 3T W Sl Akl Tt 3R THoTHoUlo &
e § THoHAT503Ro it 8l Iehl | 34 <7l  IH AR IFeh! HIdTSH ol Hg dR
AT 3R 37 IHeh! ATATSH ol oTF I AR fear 3 31d 39 off AR &7, 9% sgfee
foh g Teh e gl Ut B 3R IThT ATaTSTt I T TART et off | 3R I < TR T
Tl 31k Tk Al T TRT Tho3Tg03TRo RS 8l Sl | Uk Ug-ferdd U] Ut g
o HRUT fh{Hed oh g1l Ikl ST -Tal ST dtey1]]."

10. After aforementioned written report was submitted, P.W.-7, Head
Constable Sri Narain Pandey, who was posted as Head Clerk at Police
Station-Phaphamau entered the said written report dated 26.04.2022 in the
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General Diary of Police Station-Phaphamau, as G.D. Enry No. 70 timing
22.24 hours dated 26.04.2022 (Ext. Ka-14). Thereafter on basis of same
P.W.7 prepared the check F.I.R dated 26.4.2022 (Ext-Ka-14) which was
registered as Case Crime No. 117 of 2022, under section 302 IPC, P.S.
Phaphamau, District- Prayagrg). In the aforesaid F.1.R. one Bahadur @ Sher
Bahadur was nominated as named accused whereas his companions were
also arraigned as accused.

11. Subsequent to the registration of aforementioned F.I.R. PW.6 Ashish
Singh, Station House Officer, Police Station- Phaphamau was appointed as
Investigating Officer. On the pointing of first informant, this witness
prepared site plan of the place of occurrence (Ext-ka-11). Upon completion
of investigation, he submitted the charge-sheet (Ext-Ka-12) whereby named
accused Sher Bahadur was charge-sheeted under section 302 |PC.

12. Upon submission of aforementioned charge sheet/police report in terms
of Section 173(2) Cr.P.C. the Jurisdictional Magistrate took cognizance upon
same. Since offence complained of is triable by the Court of Sessions,
therefore, Jurisdictional Magistrate committed the case to the Court of
Sessions.

13. Resultantly, Sessions Trial No. 1388 of 2022 (State VS. Bahadur @Sher
Bahadur) came to be registered in the Court of Sesions Judge, Prayagrg.
Since there was no legal impediment in proceeding with the trial of accused,
therefore, concerned Sessions Judge proceeded with the tria. He,
accordingly, in compliance of Section 228 Cr.P.C., framed charge against
the charge sheeted accused under Section 302 IPC. Charge sheeted accused
denied the charges so framed. He pleaded innocence and demanded trial.
Resultantly, the trial procedure commenced.

14. Prosecution in discharge of it's burden to bring home the charges so
framed against charge sheeted accused, adduced the following prosecution
witnesses; -

(). P.W.1- Km. Avikatandon (first informant)
(if). P.W.2- Aditya Y adav (witness)

(iii). PW.3- Vikas Yadav (witness)
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(iv). PW.4- Ajay Gupta (witness)

(V). P.W.5- Dr. Santosh Kumar Y adav (Autopsy Surgeon)

(vi). P.W.6- Ashish Singh (Investigating Officer)

(vii). PW.7- H.C. Shri Narayan Pandy (scribe of G.D.and F.I.R.),
(viii). P.W.8- Brajesh singh ()

(ix). P.W.9- Dr. Shanshank Shekhar (The Doctor who had attended the
deceased at .... Hospital)

(x). PW.10- S.I. Jyoti (This witness prepared the Panchayatnamal/inquest of
deceased)

(xi). P.W.11- Naseem Islam (Eye witness of the occurrence)

15. It is apposite to mention here that there is no eye witness of the
occurrence. Accordingly, present case is a case based on circumstantial
evidence. The statement of PW-2, PW-3, PW-4 and PW-9, who are alleged
to be prosecution witnesses of fact were recorded by the Investigating
Officer under Section 161 Cr.P.C. It is on the basis of their statements that
Investigating Officer identified the place of occurrence and further came to
the conclusion that the complicity of named accused Bahadur @ Sher
Bahadur is prima-facie apparent in the crime in question. However, PW-2,
PW-3, PW-4 and PW-9 in their respective depositions before Court below
did not support the prosecution case. Resultantly, the prosecution case was a
case of no evidence. At this juncture, the prosecution filed an application
under Section 311 Cr.P.C. to summon Naseem Islam as a withess as he was
alleged to be an eye-witness of the occurrence. The said application was
allowed by Court below. Consequently Naseem Islam was summoned by
Court as a prosecution witness. PW-11 Naseem Islma in his deposition
before Court below has supported the prosecution. As such, the case in hand
got concluded to a case based on direct evidence. However, Court below
disbelieved this witness and discarded his deposition.

16. Apart from relying upon the depositions of aforementioned prosecution
witnesses, prosecution also filed documentary evidence in proof of its case,
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which is tabulated herein under:-

Sl. No.| Exhibits Details of documents

1. |Ext-Kal Written report dated 22.04.2022 submitted by first
informant Miss Avika Tandon at P.S. Phaphamau,
District Prayagraj and proved by PW.1

2. |Ext-Ka2 Death information report (Fauti- Report) dated
19.04.2022

3. |Ext-Ka3 Panchayatnama/lnquest report of the body of the
deceased conducted on 19.04.2022 prepared by PW-
10 Sub Inspector Jyoti and proved by PW-1 Miss
Avika Tandon, first informant.

4. |Ext-Ka4 Post mortem report regarding autopsy conducted on
the body of deceased conducted on 22.6.2022 by
PW.5 D.R. Santosh Kumar yadav and proved by
P.W.5.

5 |Ext-Ka5 Letter to C.M.O through R.1.
Photo lash

6. |Ext-Ka-6

7. |Ext-Ka7 Chalan Nash

8. |Ext-Ka-8 Letter toR.I.

9. |Ext-Ka9 L etter to C.M.O through P.S.- Phaphamau
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10. |Ext-Ka-10 |Specimen of sed

11. |Ext-Ka-11 |Site plan of the place of occurrence prepared by
PW.6 Ashish Singh Investigating Officer and proved
by PW.1

12. |Ext-Ka-12 |Charge sheet dated prepared by P.W-6 Ashish Singh
Investigating Officer and proved by PW-6

13. |Ext-Ka-13 |Check F.I.R submitted by PW-7 Head Constable Sri
Narayan and proved by PW-7

14. |Ext-Ka-14 |G.D. Entry madeby PW-7Head Constable Sri
Narayan and proved by PW-7

17. After prosecution evidence was over, al the adverse and incriminating
circumstances were disclosed to accused in question answer form for his
version of occurrence as per mandate of Section 313 Cr.P.C. The accused
denied al the suggestions put to him one by one by repeateadly saying that it
isfalse. With regard to the deposition of PW-1, it was stated by accused that
deposition of PW-1 discloses an imaginory story. Charge framed against him
is false and without any basis. PW-2, PW-3 and PW-4 have not deposed
against accused, which is correct. The deposition of PW-5 is correct. PW-6
has partially deposed truthfully but the site plan is contrary to the FIR. The
deposition of PW-7, PW-9 and PW-10 are correct. With regard to PW-11, it
was stated by the accused that he is a purchased witness. He is a hardened
criminal. There is old enmity between him and PW-11. False prosecution
has been launched due to enmity. It was lastly submitted that accused is
innocent and has been falsely implicated. It was, however, stated by the
accused that defence evidence shall be led. However, no defence evidence
was led by accused nor the nor the deceased himself deposed as a witness.
The accused did not come out with his version of occurrence. As such, the
only version of the occurrence is the prosecution version.

18. Upon completion of evidence, oral arguments were raised on behalf of
parties in support of their respective case. On behalf of prosecution, it was
contended that the FIR was lodged with delay but on account of valid
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reasons. Therefore, the delay in lodging the FIR shall not be fatal to the
prosecution. First informant is a smple lady not well versed with law. The
factum of Naseem Islam being an eye witness of occurrence came in the
knowledge of first informant at a very late stage. Thereafter, Naseem Islam
deposed before Court below and gave an eye witness account of the
occurrence. The deceased had sustained injury on her head, which is also
corroborated by the deposition of PW-11 Naseem Islam an eye witness. In
case, the deceased had died in a road accident, the nature of injuries that
would have been sustained by her would be different from the one sustained
by the deceased. Present case is purely a case of murder. The accused is
guilty of committing the crime in question. As such, he is liable to be
convicted.

19. Per contra, on behalf of accused, it was contended that the FIR was
lodged with a delay of 7 days. The FIR was been lodged on imaginary and
fabricated facts on the basis of suspicion and enmity. During course of trial,
PW-11 Naseem Islam was introduced/adduced as an eye witness of the
occurrence. However, neither at the time of incident or investigation, he was
present. His name does not find mention in the case diary or in the FIR. In
the FIR lodged by first informant, the place of incident was firstly shown as
Phaphamau, whereas PW-1 the first informant in her cross examination has
stated the place of occurrence as Shankarghat. However, in the later part of
her examination-in-chief, P.W.-1 has stated that the deceased was murdered
near the steps before Chandra Shekhar Azad Bridge. The prosecution
witnesses of fact PW-2, PW-3, PW-4 & PW-8 have not supported the
prosecution and therefore, they have been declared hostile. Judgment relied
upon by the prosecution is not applicable to a hostile witness. According to
the Autopsy Surgeon, the death of deceased could have been caused due to
head injury sustained by deceased in an accident. There are serious
contradictions in the timing of incident as per depositions of PW-1 and PW-
11. While PW-1, who is the daughter of deceased and aso an inmate of the
house of occurrence has stated that the deceased arrived home from her
clinic at 08:00 am. and thereafter, went on foot to purchase toned milk for
stray animals. PW-11 has stated that the incident occurred in between 07:30
am to 08:00 am. If PW-11 had actually witnessed the occurrence then
certainly, he would have informed the first informant, as PW-11 has
categorically deposed that he knew the deceased and he has good and hearty
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relations with first informant. The enmity between accused and PW-11 is
admitted and therefore, PW-11 has deposed to give false deposition. The
prosecutiono has failed to prove the guilt of accused beyond doubt and
therefore accused is liable to be acquitted

20. Thereafter, Court below examined and evaluated the prosecution case in
the light of evidence on record. To find out the veracity of the prosecution
case, Court below assessed the evidence on record under different heads.
Having undertaken the aforesaid exercise, Court below came to the
conclusion that prosecution has faled to establish the guilt of accused
beyond doubt i.e. a reasonable doubt.

21. Accordingly, the Sessions Judge, Prayagray by means of impugned
judgment dated 30.04.2026 acquitted the accused of the charge framed
against him.

22. Thus feeling aggrieved by the impugned judgment, first informant Avika
Tandon has now approached this Court by means of present appeal.

23. Mr. Swetashwa Agarwal, the learned Senior counsel for appellant in
challenge to the impugned judgment raised a solitary submission before us.
He contended that it has come in the impugned judgment that there was deep
and grave enmity between accused and PW-11. It was on account of above
that PW-11 was under fear and therefore, he could not disclose the
occurrence either to the police or to the first informant, even though, he was
well acquainted with the first informant. Court below instead of accepting
the aforesaid explanation offered by P.W.11 regarding his date appeared in
the Court and thereafter, relying upon his deposition has simply brushed
aside the explanation offered by PW-11 for his late appearance in the trial
and further disbelieved him and discarded his testimony. Learned Senior
counsel would next submit that ultimate object of criminal trial is to unearth
the truth and further to ensure that no culprit goes free. Court below has,
however, ignored the aforesaid solemn objective behind crimina trial and
acquitted the accused by disbelieving P.W.11 an eye witness resulting in
miscarriage of justice. Learned Senior counsel for appellant thus vehemently
urged that Court below has failed to exerciseit'sjurisdiction diligently. It has
rather exercised it's jurisdiction in a cavalier fashion resulting in the
impugned judgment, which is unsustainable in law and fact. The learned
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Senior counsel for appellant also contended that since the guilt of accused
stands duly proved as per the deposition of PW-11, therefore, the impugned
judgment be set aside and the appeal be allowed.

24. Per contra, the learned A.G.A. for State-opposite party-1 has vehemently
opposed the present appeal. Learned A.G.A. at the very outset, contended
before us that it is not the case of appellant that Court below has either
ignored any material evidence on record or Court below has misconstrued
any material or evidence on record. Upon perusal of the impugned judgment,
it is apparent that Court below has considered the entire evidence and
material on record. As such, no perversity can be attached to the impugned
judgment.

25. It was next contended by the learned A.G.A. that the FIR was lodged by
the first informant PW-1 Miss Avika Tandon with a delay of 7 days and on
basis of suspicion. As such, the impugned FIR was engineered against
accused with a bad motive to falsely implicate him in the crime in question.
As such, criminal prosecution of accused is malicious.

26. According to the learned A.G.A., case of prosecution since beginning
was one based on circumstantial evidence. As such, there is no eye witness
of the occurrence. The place of occurrence was identified by Investigating
Officer in the site plan on the basis of stements of PW-2, PW-3, PW-4 and
PW-9. The charge sheet/police report was submitted by Investigating Officer
on the strength of statements of aforementioned witnesses. However,
aforesaid witnesses turned hostile in their respective depositions before
Court below. As such, the prosecution case became a case of no evidence.

27. It was on account of above that during the course of trial, prosecution
filed an application under Section 311 Cr.P.C. to summon PW-11 as a
witness. According to prosecution, PW-11 is an eye witness of the
occurrence and his deposition shall be helpful to Court in unearthing the
truth. Aforesaid application of prosecution was allowed by the Trial Judge.
Accordingly, Naseem Islam was summoned by Court below as a witness.
Resultantly, Naseem Islam deposed before Court below as PW-11. Though
the objective behind summoning of PW-11 as a prosecution witness was a
revered one, however, his deposition was disbelieved by Court below being
unworthy of credit and reliance.
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28. Court below has assigned cogent reasons for disbelieving and discarding
the deposition of PW-11. This prosecution witness of fact (P.W.-11), who
was introduced in the trial at a belated stage was held to be unworthy of
credit and reliance. The reasons so recorded by Court below are clearly
discernible from the impugned judgment. The said reasons are cogent
reasons and cannot be brushed aside as being illusionary or superficial.

29. Since beginning prosecution entirely based it's case on circumstantial
evidence. But having failed to establish all the parameters required to be
established in a case based on circumstantial evidence to prove the guilt of
an accused, prosecution introduced PW-11 Naseem Islam as an eye witness
of the occurrence, whereby the nature of case was changed to a case based
on direct evidence. However, Court below disbelieved and discarded PW-11
on account of his unexplained conduct and his sudden appearance in the trial
for which, no explanation was offered. Thus the prosecution failed to
establish the very story which it set out to prove.

30. On the bedrock of aforesaid submissions, learned A.G.A. thus urged that
Court below has not committed an error of law or fact so as to upset the
impugned judgment. Conclusion drawn by court below is a natural and
logical conclusion deduced upon evaluation of prosecution case in the light
of weight of evidence on record. Thus the impugned judgment does not
suffer from any perversity either. As such, present appeal is liable to be
dismissed.

31. Having heard the learned Senior counsel for appellant, the learned
A.G.A. for State-opposite party-1, upon perusal of record and evaluation of
rival submissions urged by learned counsel for the parties as noted above, in
the light of evidence on record we find that the only point worth
consideration in this appeal is; whether Court below has rightly disbelieved
PW-11 as being unworthy of credit and reliance. The said question is short
but an interesting one. The answer to the said question shall decide the fate
of present appeal.

32. The case in hand was basicaly a case based upon circumstantia
evidence. However, during course of investigation, Investigating Officer
examined Aditya Yadav (PW-2), Vikas Yadav (PW-3), Ajay Gupta (PW-4)
and Brijesh Singh (PW-8). On the basis of their statements recorded under
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Section 161 Cr.P.C., some evidence emerged against accused. However, the
aforementioned prosecution witnesses of fact turned hostile during course of
their depositions before Court below. PW-1, the first informant deposed
before Court below and attempted to support the prosecution but she failed
to establish the guilt of accused beyond doubt i.e. a reasonable doubt.
Neither the place of occurrence nor the manner of occurrence could be
established by her nor could she depose the source of knowledge regarding
complicity of named accused in the crime in question. Therefore, after al the
prosecution witnesses of fact nominated in the charge-sheet had been
examined, an application under Section 311 Cr.P.C. was engineered by the
prosecution to summon Naseem Islam as a prosecution witness by alleging
that he is an eye witness of the occurrence. Thus with the introduction of this
witness, present case become a case of direct evidence from circumstantial
evidence.

33. In view of above, the veracity of prosecution case/guilt of accused was
not to be examined in the light of parameters laid down in the case of
Sharad Birdhichand Sarda Vs. State of Maharashtra 1984 (4) SCC 116,
which remains the locus classicus regarding proof of guilt of an accused in a
case based on circumstantial evidence but on the principle; whether the
prosecution witness of fact is credible and reliable and therefore, his
deposition can be relied upon to decide the guilt of accused.

34. Upon perusal of impugned judgment, we find that PW-11 was not
nominated as an eye witness in the FIR. His name did not surface in the
statement of first informant and other witnesses examined by Investigating
Officer under Section 161 Cr.P.C. During course of trial, prosecution filed
an application under Section 311 Cr.P.C. probably alleging therein that one
Naseem Islam is aware about the case being an eye witness of the
occurrence and therefore, he be summoned. The said application was
allowed by Court below. Resultantly, Naseem Islam deposed before Court
below as PW-11. Since this witness was not examined by Investigating
Officer during course of investigation, therefore, the disclosure made by
him in his deposition before Court below shall fall in the category of
uninvestigated facts. As such, his deposition is different from an ordinary
witness and therefore, needs to be examined with care and caution.
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35. PW-11 in his deposition before Court below has narrated a very fanciful
story which prima-facie proves the guilt of accused Bahadur @ Sher
Bahadur. According to this witness, he is an eye witness of the occurrence.
The occurrence in question occurred on 19.04.2022 in between 07:30 p.m. to
08:00 am. This witness has further deposed that on 19.04.2022, he had gone
out for his morning walk towards Shankarghat on the banks of river Ganges.
On his way, he saw that accused Bahadur @ Sher Bahadur was banging the
head of Dr. Veena Tandon (deceased) with a pole. He stayed at that
particular place for a minute and further saw that immediately after the
occurrence, a car came with passengers inside. Out of the said car, two
persons came out, put Dr. Veena Tandon inside the car and went in the
direction of pantoon bridge speaking loudly that she be taken to hospital.
However, he could not identify any of the passengers sitting in the car.
Neither any interogation was made by the police from him nor he gave any
information of the incident to any person. He has however, stated that he has
enmity with the accused but the accused has already been convicted.
However, the credibility and reliability of this witness was clearly exposed
in his examination-in-chief. He stated that he was standing at a distance of
10 feet. The accused after committing the crime ran away. A common man
took the injured in a car. The car arrived immediately after the occurrence.
However, this witness admitted that his relation with Dr. Veena Tandon and
Avika Tandon are cordia. The murder of deceased was committed in front
of him. However, as he was frightened, therefore, he could not give
information of the said occurrence to any person. The deceased was put to
death by banging her head with a pole and not by placing bricks and stones
in a bag. He believed that Dr. Veena Tandon had died and therefore, in his
statement-in-chief, he stated that accused had put her to death. The first
informant had herself come to him. How the first informant came to know
that he is an eye witness of the occurrence is not known to him. Everyday he
goes for awalk but by taking different routes. On the date of incident, he had
taken the same route on which, the incident occurred. About 20-25 persons
were present at the spot. However, he does not recognize any of them.

36. Upon evaluation of statement-in-chief and examination-in-chief of his
witness i.e. P.W.11, Court below discovered the following anomalies in his
deposition;-
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(1). It is beyond comprehension that if this witness clearly recognized the
deceased Dr. Veena Tandon and was deeply acquainted with the first
informant Miss Avika Tandon and his relations with her were warm and
cordia then why he did not come forward to protect the deceased/nab the
accused?

(ii). Immediately after the occurrence when the accused ran away, why this
witness did not attempt to take the deceased to hospital ?

(ilf). Why no information was given by this witness to the police upon
happening of the occurrence?

(iv). Why this witness did not inform the first informant about the
occurrence?

(v). If the incident had occurred in the manner disclosed by this witness, then
even a man of ordinary prudence would go to the police station and inform
the police about the same?

(vi). It is evident from the oral and documentary evidence on record that
there is grave enmity between the parties on account of which, a murder took
place, in which, Bahadur @ Sher Bahadur was convicted and sentenced life
imprisonment. Therefore, PW-11 primafacie appears to have deposed
against accused on account of above.

(vii). In view of above discrepancies, emerging in the deposition of PW-11,
Court below concluded that considering the behavior and conduct of this
witness, his sudden appearance in the trial as an eye witness does not inspire
confidence and casts a serious doubt on his credibility. Court below,
therefore, disbelieved this witness being unworthy of credit and trust and
discarded his testimonry.

37. At the time of hearing of present appeal, we specifically invited the
attention of learned Senior counsel for appellant to aforementioned
inconsistencies and discrepancies in the deposition of PW-11. We further
pointed out to the learned Senior counsel for appellant as to how in the light
of above, the deposition of PW-11 can be said to said to be reliable and
trustworthy. Learned Senior counsel for appellant, however, only reiterated
the submission previously urged by him that since there was enmity between
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PW-11 and the accused, therefore, PW-11 could not disclose the manner of
occurrence to the first informant or police earlier.

38. The explanation offered by the learned Senior counsel for appellant is
totally illusonary and deserves to be regected. Even otherwise, the
deposition of PW-11 falls like a house of cards as PW-11 in his deposition
has stated the time of occurrence to be 07:30 to 08:00 am., whereas PW-1
first informant and daughter of deceased in the written report as well as in
her deposition before Court below has stated that the deceased had reached
home at 08:00 a.m. from her clinic and thereafter, went on foot to purchase
milk. There is no such evidence on record on the basis of which, aforesaid
statement occurring in deposition of PW-11 could be doubted. It is thus
evident that the deposition of P.W.1 is prima facie against the prosecution
case itsalf.

39. Being the last Court of fact, we have ourselves examined the deposition
of PW-1 and PW-11 to find out, if there is some consistency in ther
depositions regarding the time of occurrence. Since the depositions of these
two witnesses regarding the time of occurrence is at-variance and there
being huge time difference between the two, the subsequent narration in the
deposition of PW-11 regarding the manner of occurrence is wholly irrelevant
as the deposition of PW-1 regarding the time, deceased left her homei.e. at
08:00 am. is more convincing and trustworthy. PW-1 is the daughter and
prima-facie the last inmate of the house, who saw the deceased |eaving home
after 08:00 am. Once according to P.W.1 Avika Tandon, the daughter of
deceased and also an inmate of the house of deceased has himself stated that
the deceased went our of home after 8:00 am, the statement of P.W.11 that
occurrence took place between 7:30 am to 8:00 am is prima faice false and
therefore, not credit worthy to be relied up. Thus contradiction appearing in
the deposition of P.W.11 makes his present at the time and place of
occurrence extremely doubtful. As such, the manner of occurrence disclosed
by the PW.11 in his deposition is totally irrelevant to decide the guilt of
accused. Once P.W.11 has failed to establish his presence at the time and
place of occurrence the narration regarding the manner of occurrence
occurring in the deposition of P.W.11 is irrelevant and therefore, unworthy
of reliance.
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40. In view of above, no illegality can be attached to the impugned
judgment. The conclusion drawn by Court below is the only logical
conclusion, which could be derived from the evidence on record.

41. As aresult, the present appeal fails and isliable to be dismissed.

42. 1t is, accordingly, dismissed.

(Dr. Ajay Kumar-11,J.) (Rajeev Misra,J.)
August 13, 2026

Arshad
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