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HON'BLE ANISH KUMAR GUPTA, J.

1. Heard Sri O.P. Singh, learned Senior Counsel assisted by Sri Sushil
Kumar Rao, learned counsel for the petitioners and Sri Prakash Kumar
Srivastava, learned Additional Chief Standing Counsel for the State.

2. Theinstant petition has been filed with following prayers:

"(i) Issue a writ, order or direction in the nature of certiorari
in quashing the impugned order dated 9.3.2017 passed by
Principal Secretary, Irrigation Uttar Pradesh
Lucknow/respondent No. 1 i.e. Annexure 24 to the Writ
Petition) Voluntary.

(i) issue a writ order or direction, in the nature of mandamus,
directing and commanding the respondent No. 1 to pay the full
monthly salary to the petitioner also from the date of the
suspension order dated 12.6.2000 i.e. (Annexure 7 to the Writ
Petition) to till date of its revocation dated 23.8.2001 i.e.
Annexure 14 to the Writ Petition) along with 18% interest till
the date of its actual payment made to the petitioner (iii) issue
awrit order or direction, in the nature of mandamus, directing
and commanding the respondents to pay the salary to the
petitioner w.ef. 1.6.1998 till the date of the acceptance of
petitioner's Voluntary Retirement of Service (VRS) order dated



WRIA No. 17151 of 2017

23.8.2001 i.e. (Annexure 14 to the Writ Petition) and also add
five (5) years of additional service for the purpose of
computation of pension as per Government Order dated
24.8.1977 i.e. (Annexure 21 to the Wkit Petition) and to
calculate the revised pension of the petitioner on the basis of
his VRS dated 23.8.2001.

(iv) issue a writ order or direction, in the nature of mandamus,
directing and commanding the respondents to give the entire
benefit of Voluntary Retirement of Service (VRS to the
petitioner as per the Government Order dated 24.8.1977 i.e.
(Annexure 21 to the Wkit Petition) and the order dated
26.2.2007 passed by Assistant Account Officer/Director,
Directorate of Pension U. P. Lucknow/respondent No. 6 with
all consequential benefits w.e.f. 1.5.1998 and onwards."

3. The briefly stated facts of the case are that the petitioner herein was
working on the post of Executive Engineer, Irrigation/Works Manager in
the office of Irrigation Workshop, Naini, Allahabad and the petitioner got
sick and confined to bed and started taking medical treatment from
25.04.1998 and the petitioner was sanctioned medical leave from
01.05.1998 till 31.05.1998, which was duly sanctioned by Chief Engineer
(Mechanical), respondent no.3.

4. 1t is the case of the petitioner that thereafter the condition of the
petitioner got deteriorated despite the medical treatment. Thereafter, the
petitioner applied for two months medical leave from 01.06.1998 till
02.08.1998. Despite the medical |eaves were available to the petitioner
the same were not granted to the petitioner. Thereafter, it is the case of the
petitioner that he has gone to Hyderabad where his wife and children were
residing for his treatment and wherefrom he continued to send the
applications for medical leave and he continued to request for sanction of
medical |eave, which were not sanctioned to him.

5. Thereafter, vide order dated 22.04.2000 he was transferred as
Executive Engineer (Irrigation) at Bahraich. After coming to know about
the said transfer order, having regard to his medical condition, the
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petitioner applied for voluntary retirement from service on 17.05.2000.
Thereafter, vide order dated 12.06.2000, the petitioner was suspended on
the ground of his unauthorized absence from 01.06.1998 and he was
attached to the office of Engineer-in-Chief (Mechanical), Irrigation
Department, U.P., Lucknow. Vide order dated 27.01.2001, he responded
to the suspension order vide his letter dated 04.08.2000 informing that he
Is sick and is not in position to join the services and is undergoing the
medical treatment.

6. Being aggrieved by the suspension order in 12.06.2000, the petitioner
had filed a Writ Petition No. 42737 of 2000, the same was disposed of
vide order dated 14.02.2001, whereby the direction was issued to the
respondents to conclude the inquiry preferably within three months from
the date of certified copy of the order. Being aggrieved by the order dated
14.02.2001, the petitioner has moved an application for clarification of
the modification. Thereupon, vide order dated 04.05.2021, the order dated
14.02.2001 was modified whereby the respondents were directed to
consider the grant of voluntary retirement to the petition as well as the
medical leave, as was represented by the petitioner in his representations
dated 17.05.2000 and 24.06.2000. Thereupon, as per the aforesaid
direction issued by this Court on 04.05.2001, vide order dated 23.08.2001,
the voluntary retirement application dated 17.05.2000 submitted by the
petitioner was accepted and alowed and the petitioner was granted
voluntary retirement with immediate effect vide order dated 23.08.2001.
By a separate order of the same date i.e., 23.08.2001, the petitioner was
also sanctioned |leave without pay from 01.06.1998 till 22.08.2001 i.e.,
total 1,178 days.

7. On the representation of the petitioner, the petitioner was directed to
appear before the Regional Medical Board, Allahabad, for his medical
checkup, whereupon vide letter dated 02.08.2002, Secretary, Regional
Board, Allahabad, informed the Superintendent Engineer (lrrigation),
Lucknow, after the medical examination of the petitioner, the petitioner is
unfit to join the service and he was advised six weeks' bed rest. Pursuant
to the suspension order, the inquiry proceedings were also initiated
against the petitioner and the Inquiry Officer has submitted an ex-parte
inquiry report against the petitioner. However, in the inquiry report it has
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been accepted by the Inquiry Officer that the petitioner was sick.

8. Being aggrieved by the second order, whereby the petitioner was
sanctioned leave from 01.06.1998 till 22.08.2001 without pay, the
petitioner herein filed Writ Petition No. 27167 of 2004, which was
disposed of vide order 21.07.2004, directing the respondents to consider
the representation of the petitioner against the order 23.08.2001, whereby
the leave without pay for 1178 days was sanctioned to the petitioner. In
view of the directions issued by this Court on 21.07.2004, the petitioner
moved a fresh representation, which was rejected vide order dated
19.10.2004 on the ground that since the application for sanction of
medical leave has been moved by the petitioner without the certificate of
the Chief Medical Officer concerned, therefore, the medical |eave cannot
be sanctioned. Being aggrieved vide judgement and order dated
19.10.2004 as well as the order dated 23.08.2001, the petitioner again
filed for a Writ Petition No. 60572 of 2005, which was disposed of vide
judgment and order dated 12.07.2016, in the following terms:

"1. Heard S O.P. Sngh, learned Senior Counsel, appearing
on behalf of petitioner.

2. Thiswrit petition is directed against order dated 23.08.2001
(Annexure 10 to the writ petition) passed by Secretary,
Irrigation sanctioning absence of petitioner from 01.06.1998
upto 22.08.2001 as leave without pay.

3. Petitioner claimed that aforesaid period should have been
treated as leave on medical ground and thus made a
representation which has been rejected vide impugned order
dated 19.10.2004 (Annexure 16 to the writ petition) wherein in
Para 3 (2) (3) it has been said that period of absence would not
be treated as leave on medical ground for the reason that
petitioner did not appear before Medical Board at Allahabad
and did not submit any medical certificate hence, leave on
medical ground was inadmissible.

4. Learned counsel for petitioner, drew our attention to the
certificate dated 02.08.2000 issued by Secretary, Regional
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Medical Board verifying that petitioner was not fit and
recommended that he should undergo further treatment for a
period of six weeks. A copy of the aforesaid certificate has been
filed as annexure 6 to the writ petition. A reference of this
medical certificate has been made in para 14 and 15 of the writ
petition.

5. In counter affidavit filed by respondents, para 14 and 15 of
writ petition have been admitted and it is also admitted that
Medical Board at Allahabad recommended six weeks further
treatment. Once it is evident that petitioner wasill and not in a
capacity to attend duty for medical reasons which was duly
verified by Medical Board, reection of leave on medical
ground and sanction of leave without pay for the aforesaid
period on the ground that Medical Board certificate was not
produced by petitioner is clearly erroneous and contrary to
material available on record. Hence, impugned order insofar
as it deny sanction of leave on medical ground and instead
sanction leave without pay, is patently illegal and cannot be
sustai ned.

6. In the result writ petition is allowed. Both the orders dated
23.08.2001 (Annexure 10 to the writ petition) and 19.10.2004
(Annexure 16 to the writ petition) are hereby set aside.
Respondent competent authority is directed to pass a fresh
order in accordance with law and in the light of observations
made above, expeditiously, and in any case within three
months from the date of production of certified copy of this
order before him. Thereafter it shall recommend/fix retiral
benefits of petitioner in accordance with law and pay dues, if
any, within further three months."

9. Pursuant to the aforesaid representation filed by the petitioner, the
petitioner herein moved a detailed representation before the Principal
Secretary, Department of Irrigation, State of U.P. on 28.07.2016, which
was received in the office of the respondent on 17.08.2016, whereupon
vide impugned order dated 09.03.2017, the said representation of the
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petitioner was decided and the petitioner was sanctioned the medical
leave w.e.f. 01.06.1998 till 05.11.1998 with pay i.e., total 158 days as this
was the only available medical leave in his service report. Thereafter,
from 06.11.1998 till 11.06.2000, prior to the date of suspension of the
petitioner, the petitioner was granted the medical leave without pay for
583 days. However, with regard to the period of suspension i.e,
12.06.2000 till 22.08.2001 i.e., total 437 days of period of suspension,
the petitioner was held to be entitled only for subsistence allowance for
the said period. Being aggrieved by the aforesaid impugned order dated
09.03.2017, the instant writ petition has been filed by the petitioner
herein.

10. Learned counsel for the petitioner submits that as per the direction
issued by this Court, vide order dated 10.07.2016, in Writ A No. 60572 of
2005, the petitioner was entitled for a medical leave for 1178 day and
since his voluntary retirement has been accepted and no punishment order
was passed, in view of the leave sanctioned to the petitioner, therefore,
the petitioner ought to have been treated in continuity in service from
12.06.2000 to 22.08.2001 without suspension. Thus, the petitioner ought
to have been paid the full salary instead of the subsistence alowance as
has been directed to be paid by the impugned order.

11. It is further the case of the petitioner that even the subsistence
allowance for the aforesaid period has not been paid to the petitioner.

12. With regard to non-payment of subsistence allowance, learned Senior
Counsel has relied upon the letter dated 16.05.2017 issued by the
Manager, Irrigation Workshop Division, Allahabad to the Senior Staff
Officer of the Office of Chief Engineer (Mechanical), Irrigation
Department, Allahabad. which is Annexed as Annexure RA- 2 to the
rejoinder affidavit filed on behalf of the petitioner.

13. Learned Senior Counsel for the petitioner has further relied upon a
Government Order dated 24.08.1977 and submits that once the voluntary
retirement of the petitioner has been accepted by the respondents, the
petitioner is entitled for 5 years additional service period to be added for
the purposes of calculating the pensionary and retirement dues admissible
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to the petitioner, unless the integrity of such employee is doubtful and
since the petitioner's integrity is not doubtful, therefore, he is entitled for
the addition of 5 years service for the purpose of calculating the retira
dues available to the petitioner.

14. In support of the submission, learned Senior Counsel for the petitioner
has relied upon the judgment in Dr. Brijesh Kumar Shukla vs. Director,
Pension, Nideshalaya, U.P., Lucknow in reported in 2014 (5) ADJ 668
DB.

15. Sri Brijesh Kumar Srivastava, learned Standing Counsel for the State
submits that in compliance of the order dated 12.07.2016 passed by this
Court in Writ A No. 60572 of 2005, all the available medical leave with
pay has already been granted to the petitioner and further the petitioner
has been granted medical leave without pay prior to the date of his
suspension. However, for the period of suspension, if the medical leave
would have been granted to the petitioner, that would have been the
medical leave without pay. In such view of the matter, for the suspension
period, the case of the petitioner has been limited to payment of
subsistence allowance for the period of suspension. If the medical leaveis
also granted for the aforesaid suspension period, the petitioner would not
have got even subsistence allowance and such medical leave ought to
have been granted without pay. Therefore, there cannot be any grievance
of the petitioner with the impugned order.

16. It is further submitted by learned Counsel for the respondents that
with regard to the claim of the petitioner for addition of five years service
in terms of Government Order dated 24.08.1977, which is Annexed as
Annexure 21 to the instant writ petition, it is submitted by learned
Standing Counsel for the State that the benefits granted under the 1977
Government Order, were not as a matter of right, but they were
discretionary. Therefore, the petitioner cannot claim as a matter of right
the said benefits. Further, it has been pointed out by learned Standing
Counsel for the State that the said benefit has already been withdrawn by
the Government Order dated 08.12.2008. Therefore, in view of the said
Government Order dated 08.12.2008, the said benefit is now not available
to the petitioner even as the discretionary relief. In such view of the
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matter, learned Standing Counsel for the State seeks dismissal of the
instant writ petition.

17. Having heard the rival submissions so made by learned counsel for
the parties, this Court has carefully gone through the records of the case.
The facts of the case have already been noted hereinabove.

18. It is admitted position in the instant case that from 01.06.1998 till
11.06.2000, the petitioner was absent from his duties due to his medical
condition. However, for want of the relevant certificates as required, for
want of the reliable medical certificate for sanctioning the medical leave
to the petitioner in terms of the Government Order dated 28.07.1989 as
well as the Civil Service Regulations, Clause 419B and 487, the petitioner
was suspended from 12.06.2000. However, later in terms of the directions
issued by this Court in the previous round of petitions filed by the
petitioner. The application of the petitioner for voluntary retirement filed
by the petitioner on 17.05.2000 was accepted and the petitioner was
permitted to voluntarily retire. Thus, he was held to be in continued in
service and and though the disciplinary proceedings were initiated against
the petitioner for his unauthorized leave due to non-sanction of the
medical leave to him, once the medical leave was sanctioned to the
petitioner, vide order dated 23.08.2001, the suspension order was also
revoked and thereafter as per the direction of this Court in the second
round of the writ petition filed by the petitioner, the petitioner has already
been sanctioned medical leave from 01.06.1998 till 11.06.2000. Though,
for the period from 01.06.1998 till 05.11.1998, the leave was sanctioned
with pay and from 06.11.1998 till 11.06.2000, the leave was sanctioned
without pay. However, since the petitioner was under suspension and
otherwise also admittedly was not in a position to work due to his medical
condition, the claim of the petitioner was limited to the subsistence
allowance for the period from 12.06.2000 till 22.08.2001. If instead of
sanctioning the subsistence allowance, the medical leave without pay is
sanctioned to the petitioner for the said period from 12.06.2000 till
22.08.2001, he would not be entitled even for the subsistence allowance.
In such view of the matter, this Court do not find any illegality in the
impugned order dated 09.03.2017.
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19. However, as has been pointed out by learned Senior Counsel for the
petitioner, from the letter dated 16.05.2017, written by the Manager
(Irrigation), Workshop Division, Allahabad, that though the amount for
subsistence allowance to the extent of Rs. 1,55,231/- was sanctioned to be
paid to the petitioner, however, it is claimed by the Senior Counsel for the
petitioner that the said amount has not yet been paid to the petitioner. In
such circumstances, if the aforesaid amount has not been paid to the
petitioner, the same shall be ensured by the responders to be paid to the
petitioner within a period of eight weeks from the date of production of
certified copy of this order.

20. So far as the claim of the petitioner regarding the benefit of five years
additional service to be granted to the petitioner due to acceptance of his
voluntary retirement in terms of 24.08.1977. It is necessary to take note of
the Government Order dated 24.08.1977, which reads as under:

"‘-lEi("fJILi\UIr RNHAleR

IR YT T

R STHRT-1, AT 5/7/77 (3)-FIHeh 1, TGS, feih 24
37T, 1977

T~ Tt & SaTHa B dTel DTG bl UL TG H SAfdih
AT o T AT {341 ST

HEAT A9
Heled,

1- T3 TE Tl ol LT §IAT & o IR Uy Hreied &, 56 (
TeMree) AfAam, 1976 (ST Weer ey T 33, 1976) gRI
LT 7 FaH 56 o AJAR W@ogl dai-gii ol g 50 a9 &
HITRe 45 99 8 T 21 38G AT & I Ay AT gR1 ga
w56 & @Us (W) # 91 T Ulde-HTcHe @Us H g i wifae
T foar T € T STel g Tean daes S 39 i & arefiq w@eat
g & & a1 ol West dargha 8 & g & St @ Jgt
TR Tt 39 UereT 3 IcuTeA o, afg FiS g, Ui Ui
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et F A Aty ;A ad o wrt o dan, Il 9 stae
HATATHAT Y 3T o ATLRT ATk e Tea, St +ft &/ g, AAfaieee
QAT F N AT AT & FHAT 81 AT Afafes dar &1 I®
AIH TH TRFH Al ot JATAT gr, Toieg srcaiares aRfRafast
H, Tat forelt Qa1 T Ul | IHH! TAWST Hiwd The g,
I TN FTAT 7 g

2- 3 WIfay= & Ig fafea giar & i afe &g el Qass, fSrae)
HATasar g 50 a9 ¢, 45 9 AT AfdH, foheg 53 I8 1 A U
el TR E<T HAT=ad BidT & AT 1518 3Tos] HaT-a gi-l ohl Sl &
ST 8, o IFeR! U qeT JuTeH, Al I 81, & JEeH o g ulg
T 1 1fafeh AT ol a1y fear ST Tehdt &1 afe i Wit de 53
Y Dl A UK FeA o 15 ohdil THY o] Fdli-gd aidl & &l
T3] FATHT &l ol AT <& STl & ol IHH! Ui ay F HH Ia-t
& Jafd & Srfdiech JaT o1 o 3 S wehar g ST srafy # @
ATgaddr & EYRUT faich ek HaT H ATl U I WY &
T ey fohell TRETRI Hadh i Uid a¥ ol AT ST T @ fean
ST, T U e JUTEH & ANTUH o I&en! YRer el aat /it
ST STt a8 T aTHeT o aidh ol UTed & T8T 41| 3R &l &
FHATRAT o Ty # el Afgasar g 60 a9 8, S Ifewifea
3ua=Y (Mutatis Mutandis) ] gl |

3- HUE Y & foh Y FHUAT IULA<h WAL <l & | T e
AU S FHES U Eihdehdl HAYHRGT bl SIHGRT H
denfad gt fam, 56 & I WAy weil YR o < qo1 Jg Fex
< 2 o WoaT SaTgd 89 A TN Jael & IugH AT
WY ¢ o TolT 3TTasash wriarel dearar & Fnefiy el

21. From the perusal of the aforesaid Government Order it is apparent that
it has been left to the discretionary of the Appointing Authority to grant
the benefit of five years additional service for such period prior to the age
of superannuation, whichever is earlier can be granted to a Government
servant for the purposes of pension and other retiral dues. It has also been
provided that generally such additional service benefits shall be available
to al the Government servants. However, if the integrity of any
Government servant is doubtful, these benefits shall not be granted.
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22. In the instant case, though, the disciplinary proceedings were initiated
against the petitioner due to his unauthorized leave, due to non-
sanctioning of the medical leave, which were later sanctioned pursuant to
the directions of the Court, however, there is no allegation on behalf of
the respondents that the integrity of the petitioner was ever doubtful. In
such view of the matter, the petitioner is entitled for the additional five
years service.

23. In view thereof, in terms of the Government Order dated 24.08.1977,
the petitioner is entitled for the addition of 5 years service for the
purposes of calculating the pension and other retiral dues available to the
petitioner after the acceptance of his voluntary retirement. Though, it has
been contended on behalf of the respondents that the said benefit has
aready been taken back by the Government order dated 08.10.2008,
however, the learned counsel for the respondent is not in a position to
demonstrate that the said Government order dated 08.10.2008 is
applicable with retrospective effect. Once, the said Government order is
silent about its applicability, it has to be presumed that it will be
prospective in nature.

24. While dealing with Government Orders dated 24.08.1977 as well as
Government Order dated 08.10.2008, this Court in Dr. Brijesh Kumar
Shukla (supra) has observed as under:

"9. From proviso 56 A which has been so vehemently relied
upon by the counsel for the petitioner, we find that a discre-
tion has been conferred upon the appoint-ing authority to add
period of five years or such other period as the appointing au-
thority may decide in respect of an em-ployee who opts for
voluntary retirement for the purpose of computation of pension
etc. It is with reference to this provision that an earlier
Government Order dated 24.8.1977 was issued providing for
addi-tion of five years of service in the case of employees who
opt for retirement, in the matter of pension but the position has
changed thereafter. On recommendation of Sxth Pay
Commission, and pay revision committee, the State of U.P. has
also re-vised the benefit of pension, gratuity etc. payable to its
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employees. The Government Order dated 8.12.2008 issued for
the pur-pose under Clause 6 provides as follows:

"6. el & fafh AT hl UM

JWRIh UERT 1 5 H Ifewidd UL B HEHRI DT hl U] G|
o URYed 7 arfdfeh Far @l UeH 8 Hehr! JaT # UM &l Haee
HHIST Bl ST a2 Heifel 1d (A dg@R Feifed JHe S|

10. From simple reading of the Gov-ernment Order, it is
apparently clear that the State Government has decided to
with-draw the earlier provison of adding five years of
additional service for the purpose of computation of pension in
the case of person who is retired/seeks voluntary retirement. It
has also been provided that relevant Rule in that regard shall
be deemed to have been amended accordingly.

11. So long as the Government Order dated 8.12.2008 stands
on record, there could have been a direction in the order dated
27.2.2009 for providing addition of five years of service in the
matter of com-putation of pension of the petitioner in terms of
the Government Order dated 24.8.1977 (wrongly mentioned as
24.1.1977 in the order) inasmuch as on the date of issuance of
order dated 27.2.2009, facility in that regard stood withdrawn
by the Government Order dated 8.12.2008. This takes the
Court to the 2nd issue namely the challenge made to the
Government Order dated 8.12.2008 by means of the prayer No.
2 in the present writ petition.

12. The only ground pressed for chal lenging the Government
Order is that it cannot have retrospective effect and can-not
violate statutory provision of Rules 56 A. In our opinion, both
the contentions raised on behalf of the petitioner are wholly
misconceived. Neither the Govt order impugned has been given
retrospec-tive, in any case the issue has no bear-ing in the facts
of this case as the peti-s tioner had admittedly voluntary retired
in the year 2009 when the Government Or-der dated 8.12.2008
had already seen the light of the day.
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13. So far as challenge on the ground of violation of statutory
provision of funda-mental Rules is concerned, we find that
Rule 56 A (Da) proviso itself contemplates a power upon the
appointing authority to issue orders for granting such benefit
of additional period of service being added in the case of
voluntary retirement of the em-ployees. It is with reference to
this provi-sion that earlier Government Order dated 24.8.1977
had been issued. If by means of the subsequent Government
Order, the facility has been withdrawn, it cannot be said that
the State Government has acted contrary to the statutory
provisions."

25. In view of the aforesaid, the instant petition is disposed of with the
following directions;

(i) The respondents shall pay an amount of Rs. 1,55,231/-
being the subsistence allowance for the period from 12.06.2000
to 22.08.2001 (suspension period of 437 days), which has
already been determined to be paid to the petitioner by the
Manager (lrrigation), Workshop Division, Allahabad, vide its
later dated 16.05.2017 within a period of eight weeks from the
date of production of certified copy of this order, if not already
paid.

(ii) the respondents shall grant benefit of the five years
additional service in terms of the Government Order dated
24.08.1977 to the petitioner from the date of acceptance of
voluntary retirement i.e, 23.08.2001, for the purpose of
calculation and payment of pensionary and other retiral dues
and any amount so payable after calculation of the pensionary
and retiral dues to the petitioner by granting five years service
to the petitioner, the same shall also be paid within a period of
eight weeks from the date of production of certified copy of
this order.

(Anish Kumar Gupta,J.)
August 13, 2026

Shubham Arya

Digitally signed by :-
SHUBHAM ARYA
High Court of Judicature at Allahabad
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