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1. Heard Sri Sujeet Kumar Rai, learned counsel for the writ petitioner and
Sri Gaurav Singh, learned Standing Counsel for the State.

2. Sri Gaurav Singh, learned Standing Counsel has made a statement at
bar that he is possessed with the instructions and he is in a position to
argue the matter and he does not propose to file any affidavit, the writ
petition be decided on the basis of the documents available on record.
With the consent of the parties, the writ petition is being decided at the
fresh stage.

3. The case of the writ petitioner is that she is working as Staff Nurse in
Women Hospital she had preferred an application for maternity leave
from 22.02.2024 and again on 01.11.2025 to 29.04.2026, however, the
maternity leave has not been accorded to the writ petitioner for the period
01.11.2025 to 29.04.2026. Learned counsel for the writ petitioner seeks to
rely upon the judgment of this Court in Court in Writ-A No. 9535 of
2022 (Smt. Anupam Yadav v. State of U.P. and 2 Others) decided on
21.10.2022.

4. Learned Standing Counsel, on the other hand, submits that the matter
needs to be reconsidered in the light of the fact that in the restriction that
between two maternity leave, there should be a gap of two years is not
correct particularly when now it is even otherwise.

5. | have heard the submission so made across the bar and perused the
record.
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6. Apparently, the second maternity leave has not been accorded on the
ground that first maternity |leave was within two years.

In Smt. Anupam Y adav (supra), following was observed.-

"1. These writ petitions raise common guestions of law and facts and thus are being
decided together by a common order. The writ petitioners, who are working as
Assistant Teachers in Primary Schools managed by the Uttar Pradesh Basic
Education Department, have approached this Court assailing the orders passed by the
competent authority / District Basic Education Officer whereby and whereunder the
sanction of maternity leave for 180 days has been turned down by stating that the
same is not admissible/ or on the ground that the period of 2 years have not elapsed
from the date of the expiry of the last maternity leave granted to them under the
proviso to Rule 153 (1) of Chapter Xl of the U.P. Fundamental Rules in Financial
Handbook Volume-1I, Part 2 to 4.

2. In order to adjudicate the legal issue involved the facts of writ petition No. 9535 of
2022 are being considered.

3. The writ petitioner was appointed as Assistant Teacher at Primary School Dhakatal
Mahewa District Etawah vide appointment letter dated 28.6.2016. The petitioner gave
birth to a male child on 4.1.2021. Thereafter, the petitioner again became pregnant
and applied for maternity leave online on 17.6.2022. The online maternity leave
application of the petitioner has been turned down on the ground "not admissible" by
the impugned order dated 23.6.2022. It is contended by learned counsel for the
petitioner that rejection of the maternity leave to the petitioner by the impugned order
is patently illegal as no reasons whatsoever has been disclosed by the District Basic
Education Officer in turning down the maternity leave to the petitioner. He submits
that the maternity leave is the right of a women employee during pregnancy and
cannot be turned down in the manner as has been done by the respondents. Learned
counsel has placed reliance upon a decision of the co-ordinate Bench dated
11.12.2019 passed in Service Single No. 32394 of 2019 (Smt. Richa Shukla versus
State of U.P. through Addl. Chief Secretary Basic Education Lko & others) to
submit that maternity leave to the petitioner therein was refused by orders dated
13.11.2019 and 27.11.2019. The Court proceeded to quash the orders dated
13.11.2019 and 27.11.2019 allowed the writ petition and issued a writ of mandamus
directing the respondent No. 4 therein to consider the case of the petitioner for grant

of maternity leave. Learned counsel for the petitioner accordingly submits that
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petitioner is equally circumstanced and is also entitled to the relief as extended to the
petitioner of Service Sngle No. 32394 of 2019.

4. Shri Chandan Kumar, learned Standing Counsel, in opposition, to the writ petition
submits that the claim of the writ petitioner for maternity leave has been turned down
as the same is not admissible on the ground that period of two years has not elapsed
from the date of expiry of the last maternity leave granted to the petitioner under the
proviso of Rule 153 (1) of Chapter XlIII of U.P. Fundamental Rules in Financial
Handbook Volume-11, Part 2 to 4. He further submits that the controversy involved in
the present writ petition has been settled by a co-ordinate Bench of this Court in the
case of Renu Chaudhary versus State of U.P. and others reported in 2022 (2) ADJ 14
wherein the Court has proceeded to hold that the petitioner therein who is an
Assistant Teacher employed with an Institution established and maintained by the
Uttar Pradesh Basic Education Board is governed by the Service Rules applicable to
teachers of Primary Schools maintained by the Board and other Rules including rules
that apply regarding grant of leave. An employee of the Institution run and managed
by the U.P. Basic Education Board is not an employee of an establishment to which
the Maternity Act applies. There is no conflict between the second proviso to Rule 153
of the Fundamental Rules and the Maternity Act which does not apply to the
establishment of the Basic Education Board or the schools maintained by it. The
restriction on the Right to Maternity Leave of a female Government servant with
regard to the birth of her child would be reckoned with reference to the number of
children living at the time she applies for maternity leave irrespective of the fact
whether the two children living were born before or after she entered the Gover nment
Service. Shri Chandan Kumar thus prays that the petitioner herein is not entitled to
claim parity to the decision passed in Service Sngle No. 32394 of 2019 and the writ
petition is liable to be dismissed.

5. Therival contentions fall for consideration.

6. | have heard the learned counsel for the parties at length and have perused the

record.

7. Learned counsdl for the respondent has placed heavy reliance on the decision of the
co-ordinate Bench of this Court in the case of Renu Chaudhary (supra) to non suit the
petitioner. Having gone through the aforesaid decision, | find that the decision
proceeds on the premise that the Maternity Benefit Act, 1961 is not applicable to the
establishment of the Basic Education Board or the Schools maintained by it. The
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decision further rules that there is clearly no conflict between the second proviso to
Rule 153 of the Rules and the Maternity Benefit Act, 1961. Rather no question of any
conflict with the Maternity Benefit Act, 1961 can be said to arise with the leave rules
i.e. the Fundamental Rule 153 as the Maternity Benefit Act, 1961 is not applicable to
the case of the petitioner. On the other hand, the learned counsel for the petitioner has
placed reliance also upon a decision of a co-ordinate Bench of this Court passed in
Service Single 32394 of 2019 Smt. Richa Shukla (supra) wherein the decision
proceeds on the assumption that the Maternity Benefit Act, 1961 applies to the case of
the petitioner and has an overriding effect in view of the Section 27 of the Maternity
Benefit Act, 1961.

8. The moot question in the opinion of the Court is thus regarding the applicability of
the Maternity Benefit Act, 1961 to the case of the petitioner. There is no dispute with
regard to the applicability of the Fundamental Rulesi.e. Rule 153 (1) of Chapter XII|
of U.P. Fundamental Rulesin Financial Handbook Volume-11, Part 2 to 4. The parties
are at variance only with regard to the applicability of the Maternity Benefit Act,
1961.

9. In consonance with the provisions of Article 42 contained in Part IV of the
Constitution of India, the Parliament has promulgated the Maternity Benefit Act,
1961. Since Article 42 specifically speaks of "just and humane conditions of work and
maternity relief”, the validity of an executive or administrative action in denying
maternity benefit has to be examined on the anvil of Article 42 which, though not
enforceable at law, is nevertheless available for determining the legal efficacy of the

action complained of.

10. The provisions of Financial Handbook Volume Il to IV on the other hand were
made by the Governor in exercise of his powers under Section 241(2)(b) of the
Government of India Act, 1935 and are continuing in force on the strength of the
provisions contained in Article 13 of the Constitution of India. The Financial
Handbook contains rules which governed the services of the person serving in
connection with the affairs of a province, and are at best in the nature of executive
instructions, and are clearly not in the category of "an enactment” made by the

legislature.

11. To attract the provisions of Article 254 of the Constitution the first requirement is
that both the laws should be enactments of the respective legislatures, that is, one of

the laws should be a enactment of the Parliament while the second should be a law
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made by the Sate legisature. The Maternity Benefit Act 1961 has been enacted by the
Parliament while the provisions of the Financial Handbook Volume Il to 1V are at

best executive instructions.

12. The Supreme Court in the case of Municipal Corpn. of Delhi v. Female Workers
(Muster Roll), (2000) 3 SCC 224 has looked into the various provisions of the
Constitution for the finding the source and power to legislate with respect to the
Mater nity Benefit Act, 1961, and observed as under:-

"12.6. Not long ago, the place of a woman in rural areas had been traditionally her
home; but the poor illiterate women forced by sheer poverty now come out to seek
various jobs so as to overcome the economic hardship. They also take up jobs which
involve hard physical labour. The female workers who are engaged by the
Corporation on muster roll have to work at the site of construction and repairing of
roads. Their services have also been utilised for digging of trenches. Since they are
engaged on daily wages, they, in order to earn their daily bread, work even in an
advanced stage of pregnancy and also soon after delivery, unmindful of detriment to
their health or to the health of the new-born. It isin this background that we have to
look to our Constitution which, in its Preamble, promises social and economic justice.
We may first look at the fundamental rights contained in Part |11 of the Constitution.
Article 14 provides that the State shall not deny to any person equality before law or
the equal protection of the laws within the territory of India. Dealing with this article
vis-a -vis the labour laws, this Court in Hindustan Antibiotics Ltd. v. Workmen [AIR
1967 SC 948 : (1967) 1 SCR 652 : (1967) 1 LLJ 114] has held that labour to
whichever sector it may belong in a particular region and in a particular industry will
be treated on equal basis. Article 15 provides that the State shall not discriminate
against any citizen on grounds only of religion, race, caste, sex, place of birth or any

of them. Clause (3) of this article provides as under:

"15. (3) Nothing in this article shall prevent the State from making any special

provision for women and children.”

7. In Yusuf Abdul Azizv. State of Bombay [AIR 1954 SC 321 : 1954 SCR 930] it was
held that Article 15(3) applies both to existing and future laws.

8. From Part 111, we may shift to Part IV of the Constitution containing the Directive
Principles of Sate Policy. Article 38 provides that the State shall strive to promote the

welfare of the people by securing and protecting, as effectively as it may, a social
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order in which justice, social, economic and political shall inform all the institutions
of the national life. Sub-clause (2) of this article mandates that the State shall strive to
minimise the inequalities in income and endeavour to eliminate inequalities in status,

facilities and opportunities.

9. Article 39 provides, inter alia, as under:

"39. Certain principles of policy to be followed by the Sate.--

The Sate shall, in particular, direct its policy towards securing--

(a) that the citizens, men and women equally, have the right to an adequate means of
livelihood;

(b)'(C * k%

(d) that there is equal pay for equal work for both men and women;

(e) that the health and strength of workers, men and women, and the tender age of
children are not abused and that citizens are not forced by economic necessity to enter

avocations unsuited to their age or strength;

(f) *k%xN

10. Articles 42 and 43 provide as under:

"42. Provision for just and humane conditions of work and maternity relief.--The State
shall make provision for securing just and humane conditions of work and for

maternity relief.

43. Living wage, etc., for workers.--The State shall endeavour to secure, by suitable
legislation or economic organisation or in any other way, to all workers, agricultural,
industrial or otherwise, work, a living wage, conditions of work ensuring a decent
standard of life and full enjoyment of leisure and social and cultural opportunities
and, in particular, the State shall endeavour to promote cottage industries on an

individual or cooperative basisin rural areas."

11. It is in the background of the provisions contained in Article 39, specially in
Articles 42 and 43, that the claim of the respondents for maternity benefit and the

action of the petitioner in denying that benefit to its women employees has to be
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scrutinised so as to determine whether the denial of maternity benefit by the petitioner

isjustified in law or not.

12. Since Article 42 specifically speaks of "just and humane conditions of work™ and
"maternity relief", the validity of an executive or administrative action in denying
maternity benefit has to be examined on the anvil of Article 42 which, though not
enforceable at law, is nevertheless available for determining the legal efficacy of the

action complained of.

13. Parliament has already made the Maternity Benefit Act, 1961. It is not disputed
that the benefits available under this Act have been made available to a class of
employees of the petitioner Corporation. But the benefit is not being made available to
the women employees engaged on muster roll, on the ground that they are not regular
employees of the Corporation. As we shall presently see, there is no justification for
denying the benefit of this Act to casual workers or workers employed on daily-wage

bass.

13. Apart from the provisions contained in the Chapter 1V of the Constitution of India
it is also noticed that entry 24 of List Il of VII Schedule specifically provide for

maternity benefits for ready reference entry 24 is as under: -

"24. welfare of labour including conditions of work, Provident fund employers
liability workmen's compensation, invalidity and old age pension and maternity
benefit.”

14. In light of the above, this Court is of the considered opinion that the Maternity
Benefit Act 1961 has been enacted by the Parliament on a subject which finds mention
in entry 24 of list 11, and it was totally within its competence to make such an
enactment. Even if the State legislature were to make such a law, overriding the
provisions contained in the Maternity Benefit Act then the said Act would be reserved
for accent of the President and would be enforceable only after obtaining such an
accent as provided in article 254 (2) of the Congtitution of India. 15. In order to
appreciate the respective contentions of the learned counsel for the parties, it would
be apt to reproduce the relevant provisions of the Maternity Benefit Act, 1961 as also
the relevant provisions of the Financial Handbook, particularly, Rule 153 which are

as under:

Section 3(h) of 1961 Act "maternity benefit” means the payment referred to in
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subsection (1) of section 5. Section 5 of 1961 Act reads as under:-

"5. Right to payment of maternity benefit.-

(1) Subject to the provisions of this Act, every woman shall be entitled to, and her
employer shall be liable for, the payment of maternity benefit at the rate of the
average daily wage for the period of her actual absence, that is to say, the period
immediately preceding the day of her delivery, the actual day of her delivery and any
period immediately following that day.

(2) No woman shall be entitled to maternity benefit unless she has actually worked in
an establishment of the employer from whom she claims maternity benefit, for a
period of not less than [eighty days] in the twelve months immediately preceding the
date of her expected delivery:

Provided that the qualifying period of [eighty days] aforesaid shall not apply to a
woman who has immigrated into the State of Assam and was pregnant at the time of

the immigration.

(3) The maximum period for which any woman shall be entitled to maternity benefit
shall be [ Twenty six weeks of which not more than eight weeks| shall precede the date
of her expected delivery:-

Provided that the maximum period entitled to maternity benefit by a woman having
two or more than two surviving children shall be twelve weeks of which not more than

six weeks shall precede the date of her expected delivery:

[Provided further that] where a woman dies during this period, the maternity benefit
shall be payable only for the days up to and including the day of her death: [Provided
also that] where a woman, having been delivered of a child, dies during her delivery
or during the period immediately following the date of her delivery for which she is
entitled for the maternity benefit, leaving behind in either case the child, the employer
shall be liable for the maternity benefit for that entire period but if the child also dies
during the said period, then, for the days up to and including the date of the death of
the child.

(4) A woman who legally adopts a child below the age of three months or a
commissioning mother shall be entitled to maternity benefit for a period of twelve

weeks from the date the child is handed over to the adopting mother or the
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commissioning mother, as the case may bej

(5) In case where the nature of work assigned to a woman is of such nature that she
may work from home, the employer may allow her to do so after availing of the
maternity benefit for such period an on such conditions as the employer and the

woman may mutually agree]"

16. Section 6 of 1961 Act reads as under: -

"6. Notice of claim for maternity benefit and payment thereof.-

(1) Any woman employed in an establishment and entitled to maternity benefit under
the provisions of this Act may give notice in writing in such form as may be
prescribed, to her employer, stating that her maternity benefit and any other amount
to which she may be entitled under this Act may be paid to her or to such person as
she may nominate in the notice and that she will not work in any establishment during

the period for which she receives mater nity benefit.

(2) In the case of a woman who is pregnant, such notice shall state the date from
which she will be absent from work, not being a date earlier than six weeks from the
date of her expected delivery.

(3) Any woman who has not given the notice when she was pregnant may give such
notice as soon as possible after the delivery.
(4) On receipt of the notice, the employer shall permit such woman to absent herself

from the establishment during the period for which she receives the mater nity benefit.

(5) The amount of maternity benefit for the period preceding the date of her expected
delivery shall be paid in advance by the employer to the woman on production of such
proof as may be prescribed that the woman is pregnant, and the amount due for the
subsequent period shall be paid by the employer to the woman within forty-eight hours
of production of such proof as may be prescribed that the woman has been delivered
of a child.

(6) The failure to give notice under this section shall not disentitte a woman to
maternity benefit or any other amount under this Act if she is otherwise entitled to
such benefit or amount and in any such case an Inspector may either of his own
motion or on an application made to him by the woman, order the payment of such

benefit or amount within such period as may be specified in the order.
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17. Section 27 of 1961 Act reads as under : -

27. Effect of laws and agreements inconsistent with this Act.- (1) The provisions of this
Act shall have effect notwithstanding anything inconsistent therewith contained in any
other law or in the terms of any award, agreement or contract of service, whether
made before or after the coming into force of this Act: Provided that where under any
such award, agreement, contract of service or otherwise, a woman is entitled to
benefits in respect of any matter which are more favourable to her than those to which
she would be entitled under this Act, the woman shall continue to be entitled to the
mor e favourable benefits in respect of that matter, notwithstanding that she is entitled

to receive benefits in respect of other matters under this Act.

(2) Nothing contained in this Act shall be construed to preclude a woman from
entering into an agreement with her employer for granting her rights or privilegesin
respect of any matter which are more favourable to her than those to which she would
be entitled under this Act.

18. Section 28 of 1961 Act reads as under:-

"Power to make rules.- (1) The appropriate Government may, subjected to the
condition of previous publication and notification in the Official Gazette, make rules

for carrying out the purposes of this Act.

19. Rule 153 of the Fundamental Rules

"153. Maternity leave on full pay which a female government servant, whether
permanent or temporary, may be drawing on the date or proceeding on such leave
may be granted to her by the head of the department or by a lower authority to whom

power may be delegated in this behalf subject to the following: --

(1) In cases of confinement the period of maternity leave may extend up to the end of

three months from the date of the commencement of |eave:

Provided that such leave shall not be granted for more than three times during the

entire service including temporary service:

Provided also that if any female government servant has two or more living children,
she shall not be granted maternity leave even though such leave may otherwise be

admissible to her. If, however, either of the two living children of the female
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government servant is suffering from incurable disease or is disabled or crippled
since birth or contracts some incurable disease or becomes disabled or crippled later,
she may, as an exception, be granted maternity leave till one more child is born to her
subject to the overall restriction that maternity leave shall not be granted for more

than three times during the entire service.

Provided further that no such leave shall be admissible until a period of at least two
years has elapsed from the date of expiry of the last maternity leave granted under this

rule.

(2) In cases of miscarriage, including abortion, the period of maternity leave may
extend up to a total period of six weeks on each occasion, irrespective of the number
of surviving children of the female Government servant concerned, provided that the
application for leave is supported by a certificate from the Authorised Medical
Attendant:

NOTE--(1) Deleted.

NOTE--(2) In the case of a person to whom the provisions of Employees. Sate
Insurance Act, 1948, apply, leave salary payable under this rule shall be reduced by

the amount of benefit admissible under the said Act for the corresponding period.

NOTE--(3) Abortion induced under the Medical Termination of Pregnancy Act, 1971,
should also be considered as a case of "abortion' for the purpose of "granting'

"Maternity leave' under thisrule."

20. A perusal of Section 3(h) of 1961 Act, clearly reveals that maternity benefit means
the payment referred to in sub-section (1) of Section 5 of 1961 Act. Section 5 of 1961
Act stipulates that every woman shall be entitled to and an employer shall be liable for
the payment of maternity benefit at a certain rate. Sub-section (3) of Section 5 of 1961
Act provides that the maximum period for which any woman shall be entitled to
mater nity benefit shall be 26 weeks. Section 6 of 1961 Act provides that any woman
employed in an establishment and entitled to any maternity benefit under the
provisions of 1961 Act may give notice in writing to her employer stating that her
maternity benefit be paid to her or to such person as she may nominate in the notice.
Sub-section (4) of Section 6 of 1961 Act provides that on receipt of the notice, the
employer shall permit such woman to absent herself from the establishment during the

period for which she receives the maternity benefit.
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21. A perusal of the aforesaid provisions of 1961 Act thus indicate that a woman
would be entitled to give notice in writing for grant of maternity benefit and on receipt
of notice the employer shall permit such woman to absent herself from the
establishment during the period for which she receives the maternity benefit. The 1961
Act does not contain any such stipulation of the time difference between grant of
maternity benefit for the first and second child as stipulated in Rule 153 (1) of the
Financial Handbook. Section 27 of 1961 Act categorically provides that the
provisons of 1961 Act shall have effect notwithstanding anything inconsistent
therewith contained in any other law whether made before or after coming into force
of 1961 Act. The proviso to Section 27 of 1961 Act provides that in case a woman is
entitled to benefits in respect of any matter which are more favourable to her than
those to which she would be entitled under 1961 Act, the woman shall continue to be
entitled to the more favourable benefits in respect of that matter, notwithstanding that
she would be entitled to receive benefits in respect of other matters under 1961 Act,
meaning thereby that additional benefits that a woman would be entitled in terms of 7
agreement or contract of service would be admissible to her notwithstanding anything
contained in 1961 Act. Thus, it is the additional benefits which have not been
precluded but in case there is anything contrary or inconsistent to the provisions of
1961 Act pertaining to maternity benefit then it would be the 1961 Act which would be
applicable.”

22. So far as the applicability of the provisions of the Maternity Benefit Act, 1961 is
concerned, a Division Bench of this Court in the case of Dr. Rachna Chaurasiya
versus State of U.P. and others [2017 (11) ADJ 399 (DB)] while considering the
grant of maternity leave/child care leave to a Doctor employed as Associate Professor
in MLB Medical College, Jhansi in Para 23, 24 and 25 of the decision observed as

under: -

"23. The aforesaid decision of the Central Government has been adopted by the Sate
of U.P. for its employees vide Government Order dated 08.12.2008 and 24.03.2009.
Subsequently, certain modifications being made by the Central Government, the same
was also adopted by the State Government vide Government Order dated 11th April,

2011. The aforesaid Government Order is being reproduced hereunder. -

<] &Y, T Hied, JoUo |
a1 H,
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T [auRTee] Ud U Swrfaareds, ST Uedl|

Tt (FH=) ATHAT-2 TS

femies 11 a1, 2011

T - AfgeT TP Haehi ol ST ST HAIRILT bl HATH=IT|

Heled,

IW<h favash SR MU GEAT-sil-2-2017/29-2008-216-79, feid 08-12-2008 qer
FAd AU & SH1-2-573/28-2008-216-79, fadih 24-3-2009 gR1 ST i Higel
TXHR Hahi I g, TRBR I ARG HHATRAT bl Hifd STed q@HTA D bl JiaeT
HAY Tl o el YT ohi T ofT | Tfoh HRA TRRR GRT It Tl H Hiayd Fened fhy g €
Hd: T [oaRIUT=a off IsTUTd Heled deHid areHeslt # IfewtEd erdl s Aeaq
G e ol HEY Filehid TaH hd &:-

(1) ST AR FHHARN o SR o H IJUTRId R <F Bld g Hi ST @I HIH
S BRI

(2) ST TN GRS Tl Tk helUe? Y oh SR il aR A 3T18eh -Tal [T S|

(3) STeT @ &t 15 T & &m o forw w8l fear s

(4) 1T SEHTET SGRIS el WROIGHT Tfdien ey & < 78l feam S, 08 At e
BISHT STal STAHI S aTell YT Greaiemell chl S1ed ST STaeh1el <l STTaLdehdT o a1 o
quf &0 § HqE A 811 34 it gfYa foran sram fo aRdten srafer & dRe sraemer faa i wer @
dl 28 3TARIST Tl AT FH-T-HH & |

(5) ST @A AT I AT TR o FH HAT ST AR I YhR & wiehd T
ST

2- I forelt Afge FHaTdt gRT i 08.12.2008 & FRfer™ AT & SN 814 o UId e
SEHTE o TS B JAfSid Sraeh1el fora 72 & ol I8k SARY WR I HAlSid eIl i d1ed
AT STaehTel B THTGISA fehaT ST FamTT |

3- AT T Si1-2-2017/29-2008-216-79, i 08-12-2008 qAT LMEATCST T
-2-573/29-2009-216-79 feAier 24-03-2009 39 HHT deh GLMfed THe! S|

A- G A1 TATHT H 3asaeh deite JUEed fhd i |

Jag,
(<1 H&)
T |fag, o

24. From a perusal of the aforesaid Government Orders, it is clear that the Sate
Government has adopted same policy as is enforced by the Central Government for

grant of Maternity Leave as well as Child Care Leave to its employees.

25. Maternity benefit is a social insurance and the Maternity Leave is given for
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maternal and child health and family support. On a perusal of different provisions of
the Act, 1961 as well as the policy of the Central Government to grant Child Care
Leave and the Government Orders issued by the State of U.P. adopting the same for
its female employees, we do not find anything contained therein which may entitle
only to women empl oyees appointed on regular basis to the benefit of Maternity Leave
or Child Care Leave and not those, who are engaged on casual basis or on muster

roll on daily wage basis."

23. Then again a learned Sngle Judge in the case of Anshu Rani versus Sate of U.P.
and 2 others, Writ-A No. 3486 of 2019 following the dictum of the Division Bench in
the case of Dr. Rachana Chaurasiya (supra) in Para 13 of the decision observed as

under: -

"13. The maternity leave is a social insurance. The maternity leave is given for
maternal and child health and family support. From perusal of the different provisions
of the Maternity Benefit Act, 1961 as amended in the year 2017 as well as the policy
of the Central Government to grant child care leve and Government orders issued by
the State Governments in the Sate of U.P. adopting the same for its female empl oyees,
I am of the firm opinion that the female employees of the Sate of U.P. are entitled for
the benefits of the maternity leave as contained in the Maternity Benefit Act 1961 as
amended by the Maternity Benefit (Amendement) Act, 2017."

24. Thus the Sate of U.P. in exercise of powers granted under Section 28 has already
issued Government Order dated 8.12.2008 and 24.3.2009 adopting the provisions of
the Maternity Benefits Act, 1961 for the benefit of its employees. Further, the
modifications made by the Central Government have also been adopted by the Sate of
U.P. in its Government Order dated 11.4.2011 reproduced hereinabove. Once the
provisions of the Maternity Benefit Act, 1961 has been adopted by the State of U.P. as
held by this Court then the said Act of 1961 would apply with full force irrespective of
the provisions contained in the Financial Handbook which is merely an executive
instruction and would in any case be subsidiary to the legisation made by the

Parliament.

25. In conclusion it can safely be said that the Maternity Benefit Act, 1961 has been
enacted by the Parliament in exercise of powers under Entry 24 in List-111 of the
Seventh schedule of the Constitution of India and to secure the goals stated in Articles
38, 39, 42 and 43 of the Constitution of India and also to give effect to the provisions

contained in Article 15 (3) of the Constitution. The provisions of Financial Handbook
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are merely executive instructions and would be subsidiary to the Act of the Parliament
and in case of any inconsistency, the statutory enactment framed by the Parliament
would prevail and hence, the provisions of the Maternity Benefit Act, 1961 would
prevail over the provisions of the Financial Handbook and consequently, the
provisions of Rule 153 (1) of the Financial Handbook Volume 11 to IV are read down
with regard to the admissibility of leave to a women with regard to second pregnancy
which would be governed by the Maternity Benefit Act, 1961 and not Rule 153 (1) of
the Financial Handbook Volume 1l to IV. The Sate Government already having
adopted the provisions of the Maternity Benefit Act, 1961 as recorded by the Division
Bench of this Court and followed by the Sngle Bench in the case of Anshu Rani versus
Sate of U.P. passed in Writ-A No. 3486 of 2019, it is clear that the provisions of the

Mater nity Benefit Act, 1961 would prevail over any law.

26. In the case at hand the maternity leave so applied by the petitioner has been
rejected simply by stating " Anumanya Nahi". Learned counsel for the respondents has
submitted that the petitioner is not entitled to the maternity leave in terms of the
restriction imposed by the second proviso of Rule 153(1) of the Financial Handbook
to the effect that second maternity leave cannot be granted where there is difference of
less than two years between the end of the first maternity leave and grant of second
mater nity leave. Admittedly, the first maternity leave of the petitioner was availed and
she gave birth to a male child on 4.1.2021. The petitioner became pregnant again and
applied again for maternity leave on 11.6.2022. The second maternity leave to the
petitioner has been refused by the impugned order. However, once the 1961 Act does
not contain any such stipulation, the Basic Education Officer manifestly erred in
rejecting the leave to the petitioner more particularly when Section 27 of the 1961 Act
provides that it is the 1961 Act which would be applicable notwithstanding anything

in consistent contained in any other law or contract of service.

27. In the light of the above discussion, the writ petition is allowed. The order
impugned dated 23.6.2022 in the writ petition is set aside. The District Basic
Education Officer concerned is directed to pass appropriate orders for sanctioning
the maternity leave to the petitioner within a period of two weeks from the date of

service of certified copy of the order upon him. "
7. Accordingly, the writ petition is being decided in the following terms.-

(@) the order dated 23.12.2025 passed by Director (Nursing), Medical &
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Health Services, U.P., Lucknow, second respondent is set aside; (b)
matter stands remitted back to the authority to pass a fresh order within a
period of two months,

8. With the aforesaid observations, the writ petition stands disposed of.

(Vikas Budhwar,J.)
January 22, 2026

Rajesh

Digitally signed by :-
RAJESH KUMAR
High Court of Judicature at Allahabad
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