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HON'BLE VIKASBUDHWAR, J.

1. Heard Sri Samarath Singh, learned counsel for the petitioner and Sri
Gaurav Singh, learned Standing Counsel, who appears for State-respondents.

2. The counsdl for the rival parties have made a joint statement that they do
not propose to file any further affidavits thus with the consent of the parties,
writ petition is being decided at the fresh stage.

3. The writ petitioner had earlier approached this Court while filing Writ-A
No. 16178 of 2025, which came to be disposed of on 04.11.2025, order
whereof is quoted hereinunder:

"1. Heard Si Samarath Sngh, learned counsel for the writ petitioner and S'i Gaurav
Sngh, learned Sanding Counsel for the Sate.

2. Ajoint statement has been made by learned counsel for the parties that they do not
propose to file any affidavit and the writ petition be decided at the fresh stage.

3. With the consent of the parties, this Court is deciding the present petition at the
fresh stage without calling for the affidavits.

4. The case of the writ petitioner is that the writ petitioner was appointed as a
Constable in Civil Police on 18.12.1991, however, an FIR came to be lodged against
the writ petitioner being Case Crime no.31 of 2010 on 15.02.2010 under Sections 302,
323, 504 IPC. A promotion exercise stood conducted for promotion of the Constables
to the post of Head Constables in the year 2018, however, owing to the fact that
against the writ petitioner, a criminal case was pending, thus the case of the writ
petitioner was kept in sealed cover in terms of the Government Order dated
28.05.1997. However, the writ petitioner in the said criminal case came to be
acquitted in Case Crime no.31 of 2010, under Sections 323, 506, 302 IPC, Sate vs.
Vinod Kumar Dubey in Sessions Trial No.1290 of 2014 by the Court of Addl. District
& Sessions Judge, Court No.2, Special Judge (Gangster Act), Prayagraj on
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30.10.2024.

5. Snce according to the writ petitioner in the wake of the fact that criminal
proceedings were pending against the writ petitioner and the case of the writ
petitioner was kept under sealed cover and the juniors to the writ petitioner had been
promoted on the post of Head Constable and Sub-Inspector so the writ petitioner
preferred Writ-A No. 10032 of 2025, Anil Kumar Singh vs. Sate of U.P, which came
to be disposed of requiring the fourth respondent to decide the claim of the writ
petitioner, pursuant whereto, now the order impugned has been passed by the Senior
Superintendent of Police, Mirzapur on 19.09.2025 negating the claim of the writ
petitioner.

6. Questioning the same, the present petition has been preferred.

7. Learned counsdl for the writ petitioner has sought to argue that the consideration
which weighed the authority in rejecting the claim of the writ petitioner cannot be
sustained even for a single moment. Submission is that once a fetter by way of a
criminal case stood flagged in the service book of the writ petitioner and the said
criminal case resulted in acquittal, then it would be presumed under law that no
criminal caseis pending against the writ petitioner.

8. Contention is that though the yardsticks might be different in the case where
selection and appointment to a post is to be made wherein what is to be seen is the
fact that whether there is any disclosure of the pendency of the criminal case and the
import and the impact of acquittal, but in the present case, there is sight distinction
that writ petitioner is already inducted in service and is performing the duties as
Constable and he seeks promotion on the post of head Constable and Sub-Inspector.
He submits that the considerations which weighed the authorities while negating the
claim on the premise that the criminal appeal against the acquittal is stated to be
pending cannot be said to be a valid ground. Argument is that mere pendency cannot
stay or erase the import and the impact of the acquittal order, as the same still holds
the fields and in view of the Government Order dated 28.05.1997, the writ petitioner is
entitled to be considered for promotion and the para-7 of the Government order has
been misinterpreted in that regard.

9. Reliance has also been placed upon a decision of the coordinate Bench of this
Court in Writ-A no.8151 of 2022, Neeraj Kumar Pandey vs. Sate of U.P. and 5
others, decided on 26.05.2022, wherein the Government Order dated 28.05.1997 and
the subsequent Government Order dated 09.01.2018 came to be considered.

10. Si Gaurav Singh, learned Standing Counsel on the other hand submits that
whatever might be once the government appeal isitself pending, then it cannot be said
to be a clear case of acquittal, however, according to him, there is no positive order
passed in the Appeal itself. According to him the matter needs to be revisited in that
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regard.

11. | have heard the submissions so raised across the Bar and perused the records
carefully.

12. The facts are not an issue. It is not an issue that the writ petitioner's claim for
promotion was considered on the post of Head Constable from the post of Constable
in the year 2018, However, owing to lodging of a criminal case, the case of the writ
petitioner was kept in a sealed cover. Thereafter the order of acquittal came to be
passed and the writ petitioner staked its claim while approaching this Court for a
direction for consideration for promotion, in pursuance whereof, the impugned order
came to be passed. The order impugned depicts that the consideration which weighed
the authority while negating the claim of the writ petitioner is pendency of a
government appeal against the acquittal. In the opinion of the Court, mere pendency
of appeal cannot be said to be a ground to ignore the order of acquittal, as the
position might crystalize in future either by way of dismissal of the Government
Appeal or allowing of the appeal. However, as on date, the writ petitioner is
acquitted. There happens to be a distinction wherein an appointment being sought to
be claimed in the wake of the pendency of the criminal case or acquittal in the
criminal case, but here there is a dight difference that the writ petitioner is already
employed and working on the post of Constable and thus it might not be a ground to
forestall the claim of the writ petitioner for promotion in the wake of the fact that the
Government Appeal against acquittal is pending. Moreover, a situation akin to what is
before this Court was a subject matter in HCP 47 Sukhendra Sngh vs. State of U.P.
and others, in Writ-A no.37684 of 2016 decided on 13.02.2020, wherein the following
was observed: -

"10. | have considered the submissions advanced by learned counsel for the parties
and perused the material on record.

11. To resolve the the controversy involved, Clause 10 of the Government Order dated
28.5.1997 is being quoted hereinbelow:

"10. T I gRT JoH 9R ARIUT ifiier bl Yi=fd W IR & 1d gea< fws &
TfehaT AUATE ST & d1G Ueh a9 ohl A TY siid ST+ WX i 39 ray # U Sfafe iU el b
STRRTT S ST hifHes gRT SFEANT & RN ST Uikl # foermar gaml aie ARIMUG
Hitich & fawg H YLTETTYROT i Sia/[aHnig / SfHdis o1 sifedd TiRumd ured = g3 &
ar

U FHIfenl & fowg § St Aaftad 78 &, 9= affa go Refafaa ufaewen & ary deef smar
R M-I o Ty § faar femar Smaem|

() SR HITH o fdeg A T TRIY T 3+ TR ¢ Toh Ik MR W 39 ufasg §
ot T & sfad @ ST IqEh / SiHfed | ghm|
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(T) T FRIETTEHIUT bl i/ TA9ET hrfarel / ATaTe o 3Tf~aH GROTH UTed gl It
THY T

(1) TRITEATTR0T i Sia [ f[aumia srfaR! [ sifvEeq | 8 @)@ faae & v goger an
IR &9 F RO s o <t el &1

() SR HifHe bt daef W=l fad ST IR 98 30 UG T GEUNT 3T Siig ol geTfad
Tl |

(3) Tl Fem WK IWh @US (h), (@), (1) Td (F) & YR R fTORwr smifua
FHftich ol dadf ATUR W YI=Td T IuYTh THId ¢ df 39 el § fauwita s afafd & ame
HITE i T ST ST SARITUT i & TFYUT ATTeIE o AR TR IToh hrd ol T
FHT qT deed €U F WTd & 37251 71 33 o fawar § 7o dgfa

(=) afe Sita wemEATReRTeT 3nfe fopedt 3/ Uit gIeT aTe ST T8l &l ot 39 <2 & 39 Toi=at
o1 ueAef off 29 fog (agel e W WHATd 3) W Ut ok S

() IUGh UfshaT o IWI HRITUA Ik i daH U & UL fohdl ST & 31eeii | I8 T
Toram SaT fos Uita s1fim smeell dek & foiu &t STt & 3R e ot 3 def W=ifd ot aeft

t FHTCT R 3 AT ATAFHR & qAT TSTER U SHlfHE bl I8 W R YArafdd forar ST Fahar &
g ug @ 39 Wi=a fehar T

(I ded YR W W~Id AR DIHE o [de6g I &l TRITAYRT ol S [ fasmig
FRATEr UGS 3Nfe & if~a| Ufumy Utd & SH W 39 faug § Ighl TR 30
HRIATE! <hl SITAH S foh <Rl Sl & afe 39 Te agef Ti=td =1 <& 7=t et

(3) Al AT g1 foredt agel 9 & Ui ifHes ol dehriehl SR R (ORI & SATER
WR) TE QW Tk ToRaT STraT R SR =marer 3 fvig & fawg stdier an 3t smR & fa favmi
FHIIATE! I UATd & dl 39 AT H Ferd Wi 39 fowg R faar o foh strifua ifiies <t
Tedf M UR ST 39T ST 3Tera e 1"

12. On perusal of above extracted provisions, it is evident that in case criminal caseis
pending against the petitioner/ employee, the matter of promotion shall be considered,
but it shall be kept in sealed cover for the period of one year and after one year, claim
of an employee can be considered for ad hoc promotion and provided, if there is delay
on the part of the employee, then the matter for grant of promotion on ad hoc basis
shall be deferred.

Here, in the present case, the petitioner has availed remedy by filing application
under Section 482 Cr.P.C. before this court, wherein upon examination of the
material on record, this Court granted interim order staying further proceedings.
Therefore, it cannot be said that delay is on the part of the petitioner in conclusion of
criminal proceedings and the petitioner cannot be held to be at fault for obtaining
interim order staying further proceedings. It is open to the petitioner to avail
appropriate remedy available under law against the allegations levelled. Therefore,
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the reason assigned in the impugned order that there is delay on the part of the
petitioner, cannot be sustained.

13. | have considered the judgement rendered in the case of Union of India v. K.V.
Janki Raman and others (supra). Relevant paragraphs 16 and 17 of the judgment are
being quoted hereinbel ow:

"16. On the first question, viz., as to when for the purposes of the sealed cover
procedure the disciplinary/criminal proceedings can be said to have commenced, the
Full Bench of the Tribunal has held that it is only when a chargeememo in a
disciplinary proceedings or a chargesheet in a criminal prosecution is issued to the
employee that it can be said that the departmental proceedings/criminal prosecution is
initiated against the employee. The sealed cover procedure is to be resorted to only
after the charge-memo/charge-sheet is issued. The pendency of preliminary
investigation prior to that stage will not be sufficient to enable the authorities to adopt
the sealed cover procedure. We are in agreement with the Tribunal on this point. The
contention advanced by the learned counsel for the appellant-authorities that when
there are serious allegations and it takes time to collect necessary evidence to prepare
and issue charge-memo/charge-sheet, it would not be in the interest of the purity of
administration to reward the employee with a promotion, increment etc. does not
impress us. The acceptance of this contention would result in injustice to the
employees in many-cases. As has been the experience so far, the preliminary
investigations take an inordinately long time and particularly when they are initiated
at the instance of the interested persons, they are kept pending deliberately. Many
times they never result in the issue of any charge-memo/chargesheet. If the allegations
are serious and the authorities are keen in investigating them, ordi- narily it should
not take much time to collect the relevant evidence and finalise the charges. What is
further, if the charges are that serious, the authorities have the power to suspend the
employee under the relevant rules, and the suspension by itself permits a resort to the
sealed cover procedure. The authorities thus are not without a remedy. It was then
contended on behalf of the authorities that conclusions nos. 1 and 4 of the Full Bench
of the Tribunal are inconsistent with each other. Those conclusions are as follows:

"(1) consideration for promotion, selection grade, crossing the efficiency bar or
higher scale of pay cannot be withheld merely on the ground of pendency of a
disciplinary or criminal proceedings against an official;

(4) the sealed cover procedure can be resorted only after a charge memo is served on
the concerned official or the charge sheet filed before the criminal court and not
before.

17. There is no doubt that there is a seeming contradiction between the two
conclusions. But read harmoniously, and that is what the Full Bench has intended, the
two conclusions can be reconciled with each other. The conclusion no. 1 should be



WRIA No. 317 of 2026

read to mean that the promotion etc. cannot be withheld merely because some
disciplinary/criminal proceedings are pending against the employee. To deny the said
benefit, they must be at the relevant time pending at the stage when charge-
memo/charge-sheet has already been issued to the employee. Thus read, there is no
inconsistency in the two conclusions.”

14. On perusal of the judgment rendered in the case of Union of India (supra), the
Hon'ble Supreme Court held that process of sealed cover procedure can be resorted
when a charge-memo in a disciplinary proceeding or a charge-sheet in a criminal
prosecution is issued to the employee. The pendency of preliminary investigation prior
to that stage will not be sufficient to enable the authorities to adopt the sealed cover
procedure. It has further been held that if the charges are serious, the authorities have
power to suspend the employee under the relevant Rules and the suspension by itself
permits a resort to the sealed cover procedure and finally it has been held that
conclusion no.1 should be read to mean that the promotion etc. cannot be withheld
merely because some disciplinary/criminal proceedings are pending against the
petitioner.

15. After having considered the Government Order dated 28.5.1997 and the judgment
relied upon by learned counsel for the petitioner, | am of the opinion that the
Government Order permits for consideration of claim of an employee against whom
the criminal proceeding is pending and to grant ad hoc promotion during pendency of
the criminal case.

There is only embargo that in case the employee is at fault in conclusion of criminal
proceeding, the said benefit can be denied at this ground.

16. On perusal of the material on record, it is evident that the petitioner, in
availability of remedy, has approached this Court by filing 482 Cr.P.C. application
challenging the charge-sheet and cognizance taken thereon, wherein further
proceedings has been stayed by this Court. It does not mean that only to delay the
conclusion of the trial, the petitioner has filed 482 Cr.P.C. application before this
Court. It is the legal remedy which is available to the petitioner. After due
consideration, this Court granted interim order staying further proceedings.
Therefore, at this score, the benefit of Government Order dated 28.5.1997 cannot be
denied to the petitioner.

17. There is an another Government Order issued by the State Government on
6.7.2005 and taking into consideration, the said Government Order, the name of the
petitioner was recommended by the Superintendent of Police on prescribed proforma
for promotion to the next higher rank of Sub-Inspector (Special Category), but no
order whatsoever has been passed by the respondent no.2 for the grant of promotion
to the petitioner of the rank of Sub-Inspector (Special category).
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18. Si Bhoop Sngh and Si Sukhendra Singh, who were also accused in the aforesaid
criminal case, filed Writ Petition No.1917 of 2006 before this Court for issuance of a
writ in the nature of Mandamus commanding the respondents to consider the case of
the petitioner to provide promotion to the rank of Sub-Inspector (special category) as
per the Government Order dated 6.7.2005 as well as some other Government orders
wherein counter affidavit was filed and during pendency of the writ petition, Si
Bhoop Sngh and S'i Sukhendra Sngh have been granted promotion as Sub-Inspector
(special category) but the claim of the petitioner has been rejected vide the impugned
orders.

19. Once Si Bhoop Sngh and Si Sukhendra Sngh were also found involved in the
same criminal case and their claim was considered for the grant of promotion on the
post of Sub-Inspector. The claim of the petitioner would have also been taken into
consideration and appropriate order would have been passed by the respondents. The
act and action granting promotion to the aforessaid two persons who are also
involved in the same criminal case create discrimination with the petitioner Therefore,
the action of the respondent is violative of Article 14 of the Constitution.

20. In view of the reasons assigned above, the orders dated 17.2.2015 and 26.9.2015
passed by respondent no.3 cannot be sustained and are hereby set aside.

21. Accordingly, writ petition succeeds and is hereby allowed. However, the matter is
remanded back to respondent no.3 i.e. Deputy Inspector General of Police
(Establishment), U.P. Police Headquarter, Allahabad to reconsider the claim of the
petitioner in the light of the observations made above and to pass appropriate order in
accordance with law within a period of six weeks from the date of production of a
certified copy of this order.

25. Needless to say that while passing the order, the respondent shall afford full
opportunity of hearing to the petitioner."

13. Since the aforesaid aspects of the matter have not been considered and adverted to
in the order impugned, and there is also an allegation that one Vinod Kumar Dubey,
who was also criminally proceeded and who was an accused in the criminal trial has
been accorded benefit.

14. Accordingly, the writ petition is disposed of. The order dated 19.09.2025 is set
aside. The matter stands remitted back to the authorities to pass a fresh order in
accordance with law within two months."

4. Thereafter Superintendent of Police, Mirzapur, respondent no. 4 has
proceeded to negate the claim of the writ petitioner vide order dated
10.12.2025 in direct teeth of the observations made by this Court in the
earliest spell of litigationi.e. Writ A No. 16178 of 2025.
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5. Questioning the same, the writ petitioner has been filed the present writ
petition.

6. Learned counsel for the writ petitioner has submitted that the only basis
for passing the impugned order is that a Government appeal is pending. He
submits that once an acquittal order has been passed and the same has not
been set aside then it will be presumed in the eyes of law then the writ
petitioner who is an accused has been acquitted. He submits that the criminal
appeal may take umpteen number of years for decision, however, in view of
the Government order dated 24.05.1997, the writ petitioner is entitled to be
considered for promotion, particularly, when he has to his credit an order of
acquittal with regard to the criminal case.

7. Learned Standing Counsel on the other hand submits that the matter needs
to berevisited.

8. | have heard learned counsdl for the parties and gone through the records
carefully.

9. Facts are not in issue. It is not in issue that the writ petitioner stakes
promotion from the post of Constable to Head Constable and then Sub
Inspector. The only legal impediment which could be a criminal case,
however, the Court finds that the writ petitioner stands acquitted and a
criminal Government appeal is pending.

10. In the opinion of the Court, mere pendency of an appeal, cannot be a
ground to denude the writ petitioner the benefit. Since the said aspect has not
been considered in a correct perspective. Thus the order impugned cannot be
sustained.

11. Accordingly, the writ petition is being decided in the following manner:

(@). The impugned order dated 10.12.2025 passed by the Senior
Superintendent of Police, Mirzapur is set aside.

(b). The matter stands remitted back to pass fresh order strictly in
accordance with law bearing in mind the order dated 04.11.2025 passed in
Writ A No. 16178 of 2025, proceed to decide the claim of the petitioner
within a period of six weeks from the date of presentation of the certified
copy of the order.
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12. Accordingly, the writ petition stands disposed of.

January 16, 2026
A. Prajapati

(Vikas Budhwar,J.)

Digitally signed by :-
ASHUTOSH KUMAR PRAJAPATI
High Court of Judicature at Allahabad
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