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HON'BLE VIKASBUDHWAR, J.

1. Heard Sri S.D. Tripathi, learned counsel for the writ petitioner as well
as Sri Gaurav Singh, learned Standing Counsel for the State and Sri
Gaurav Kumar Chand (A/G 0032/12) holding brief of Sri K.K. Chand for
respondents no. 3 to 5.

2. A statement has been made by learned counsel for the opposite parties
that they are equipped with the instructions and they do not proposeto file
any affidavit and the writ petition be decided on the basis of the
documents available on record. With the consent of the parties, the writ
petition is being decided at the fresh stage.

3. The case of the writ petitioner is that he was appointed on the post of
Junior Clerk in the office of Shiksha Adikshak Nagar Palika Kalpi, Jalaun
on 24.07.1982 and promoted as Senior Clerk on 28.10.2003 and promoted
as Head Clerk on 16.01.2014 and superannuated on 31.01.2019. Since the
writ petitioner was not being accorded the leave encashment, he preferred
Writ-A No. 12875 of 2025 which came to be disposed of on 01.09.2025
and a correction application was decided on 17.09.2025, now order
Impugned has been passed on 04.12.2025 by District Basic Education
Officer, Jalaun at Orai rejecting the claim.

4. Questioning the said order, the present writ petition has been filed.

5. Learned counsel for the petitioner has sought to argue that the order
dated 14.11.2025 passed by respondent No.4 cannot be sustained even for
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a single moment inasmuch as the issue with regard to the payment of
leave encashment to the employee of Basic Shiksha Parishad stands
aready decided by co-ordinate Bench of this Court in Writ-A N0.16921
of 2008 (Dharmidhar Dubey Vs. State of U.P. Thru' Principal Secretary
and Others) decided on 25.08.2014 and Writ-A N0.29685 of 2015 (Phul
Chandra Mishra and Another Vs. State of U.P. and 4 Others) decided on
21.05.2015. It is contended that against the order passed in Phul Chandra
Mishra (supra), an Specia Appeal Defective N0.497 of 2016 (State of
U.P. and 4 Others Vs. Phul Chandra Mishra and another) came to be
preferred which was dismissed on 09.08.2016 and S.L.P. (C) N0.36259 of
2016 also came to be rejected on 15.03.2024. Thus, it is submitted that the
considerations which weigh the authority in rgecting the claim of the
petitioner that there are no circulars or rules provided for the same cannot
be accepted.

6. Learned Standing Counsel and Sri Girijesh Kumar Tripathi, learned
counsel for respondent Nos.3 to 5 submit that in view of the judgment of
co-ordinate Bench of this Court and thereafter upheld by the Hon'ble
Apex Court, the matter needs to be revisited.

7. 1 have heard the submissions so made across the bar and perused the
record.

8. The impugned order dated 04.12.2025 reads as under:

" I AT Sellglaie § Afoid Iifdat do/12875/2025 sitme Arm@vr dfda s°m
3oYo TR g 37 H qIRRa 3fewr faies 01.09.2025 T4 fedies 17.09.2025 &1 TTa) 3ier
In view of the above, this petition stands disposed of with direction to the respondent
no.4 to took into and consider the claim of the petitioner as raised in his representation
dated 04.06.2025 and decide the same as expeditiously as possible preferably within a
period of two months from the date of production of certified copy of this order.
Needless to add, the order to be passed shall be reasoned and speaking one.

AT 3od AT SATglETe | Alford ATfdant Ho/12875/2025 $iH IR0 iferd &4
JoTo TR T 37 H TR e feries 01.09 2025 T i 17.09.2025 Uedmae dfed
T & el e 10 10.2025 & wEfed # Tegd ol 12| e e forar mar 8 6
It 1 FRfh shrafer o aTTesT T/ fRiodo/1904/82-83 farie 24.07.1982 &l TR frem
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Fefiereh Hredt H O fdfUes & g W g ol duwd SEied & e [
doflolo/udio/455/2003-04 i 26.10.2003 & gRT AT I US=ifd as faifiss & ug
TR BT 30 b et AfReRT STell €T 3% § ol 71 off| daluR=d wrIfer g Joo
dofTo4o, FATEIG & TG HEAT-UofoTo/14289-309/2013-14 i 16.01.2014 §RI
Tt sl YeI=fd Uy fetfies wrafad 3u afdes fRier sAfdemt Ser <o 338 | R ug & ufd
1 T8 off | SATVEER A B St 01.02.1959 % YR W AfREsdr g & guf gi-
R f&Aieh 31.01.2019 ! HaTiHET ATI IIHAR AW a0eh, HIONR Td UM, HAAT
FHIIUE A o YAk | 8074/3ofHomhlo/THOAE0-005/194/012322 &t AR 11996
faier 30.03.2019 & gRT UF/UR T ARG T IuTeH (L), Flfeeh ST G=RIIRT
YT IO GHT| wifchel SATSTA STehIST <l FehaleheUT ehT ST 37T deh 2l §3T| 39 Traeel H
e e TR ST T foh URSCT HHTl T I8 JaeT SH=T el &, ol e fohaT 71|

THd &H § @ & U5 id Bd/12266/2025-26 feid 29.10.2025 & gRT f&amed
10.11 2025 =i Qiﬁa'l's‘ fAuffea & | g e § I e 10.11.2025 ﬁ?ﬁlﬂa'l'é e
IURYT §UI GATE o I TeiUl & Tr-Y H hdierd o UAich-13195/2025-26 ik
19. 11.2025 & gRT fad Ud «@rdwr, A e, SeH E RE & U= 98
(TRwra wat) & ug & i 31.01.2019 i Jargd gy ATt i AT a1 Tl
T I & & FYAT el o Tre-¢ H T HARAT el T | deohed # I Td aiiaiehi, d9fden
e, STl 22T 328 3 370 Uslieh-1732/2025-26 i 26.11.2025 3 gRI AT W&d
ol T | TSR e fohdT T foh WeheuT <l TRieruT fehar | aRierur | ar T foh Harad
FHHAN e e aRue & StehTa wriea ol 18 e (30) IoTo MeMdie s, &
Tfieh - dofdoTo/Tae-1 / 14838/91-92 féie 05.09.1991 & ohH H IuEfRd JoWo ATHT
& e AT U H@- 3049/15-5-91-370/82 e (5) swnT fAiw 7 1992 &
FIAR A8k e uRed el s Ja1 Mgt & uud 99 G Hl AhRT
i i ST & Ty T 7aa HT 4T o7 foh JoWo sfdeh frerm uRedi sreanfeat &t
STIHIL ol TehaIeheUT <hl JiawT T ST @Fvd el &1

e

gt 1 gk st o aTreT He/fRiodo/1904/82-83 farie 24.07.1982 &l TR frer
Ffieres wredl H O fdfles & g W g @l duwd FEfeE & e [
Fofoto/udio/455/2003-04 i 28.10.2003 & gRT AR &l YSd ARy fiftes & ug
TR AT IU STk ST ST STTei U 38 | ol 18 off | deruRd Shiatad didd 3oHo
SofoYo, SeTEIETE & MY HE&AT-d0f0T0/14289-309/2013-14 =i 16.01.2014 gRT
It T TaIITd UYT fiftes shraferd 30 ek fRU8T STTeiehrl STl € 398 H foxh Ug o Ufd
&1 T3 oY) frer fARee (o) JoTo RTINS T&@=S; & Uslich- dofloTUo/uewe-1/14838/91-
92 feAfer 05.09.1991 & &1 H UGG JoWo AT & 3¢, ARG U T&-3049/15-5-
91-370/82 &M (5) AT feieh 7g 1992 & AR ok fram uRedia et st gt
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fAgfRY & eTd 9 SAaehIRT T AehdlheuT i GiaeT fad ST o Ty H ST R T o foh
JoYo sflieh a1 uRudi FHHTATRAT Rl AR I AHGIRUT bl FlaeT a1 ST TFed 2l 3 |
Tt
I gRT UEd Ucdrde faih 10.10.2025 deATcHE Td defaH gl & SRUT AT 3
TG ARG aTRd e i 01.09.2025 o siure # fvea & fwantea foran
S

9. In Dharmidhar Dubey (supra) following was observed:

"Heard Si S C. Pandey, learned counsel for the petitioner and learned Standing
Counsel for respondent nos. 1 to 4 and i P. D. Tripathi, learned counsel for
respondent no.5."

By means of present writ petition, the petitioner has prayed for following relief:-

"A. Issue a writ, order or direction in the nature of mandamus commanding the
respondent authority to provide the facility of the leave encasement to the petitioner

within specific period as fix by the Hon'ble Court.

B. Issued as writ, order or direction in the nature of mandamus commanding the
respondent no.1 to approve the resolution of the respondent no.4 dated 24.02.2006
relating to the payment of the leave encashment after attending the age of 60 years

within specific periods as fix by the Hon'ble Court.

C. Issue a writ order or direction which this Hon'ble Court may deem fit and proper

under the facts and circumstances of the case in the interest of justice.
D. Award the cost of the petition to the petitioner."

Learned counsel for the petitioner submits that the petitioner was initially appointed
on 13.07.1965 in city area Mirzapur and thereafter he was transferred in U.P. Basic
Shiksha Parishad on 30.07.1981 and finally after completing 41 years 11 months 17

days of his service, had attained the age of superannuation on 30.06.2007.

Learned counsel for the petitioner submits that employees of the recognized school by
the U.P. Basic Shiksha Parishad are getting the benefit of leave encashment. In this
regard the U.P. Basic Shiksha Parishad, Karmarchari Union through its President
had raised grievance before the respondent nos. 2 and 3 and the Director of Basic

Education/Chairman of Basic Education Board U.P. was made certain proposal on
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24.02.2006 and the same was sent to the State Government for consent.

Learned counsel for the petitioner further submits that certain employee namely
Rajeshwar Prasad Sngh had filed Claim Petition No. 381 of 1998 before the Sate
Public Services Tribunal, Lucknow and, thereafter, the Tribunal vide order dated
15.05.1999 had given direction to the State Government for providing facility of leave
encasement to the employees of U.P. Basic Shiksha Parishad. He further submits that
aggrieved with the direction issued by the State Public Services Tribunal, Lucknow,
the Zila Basic Shiksha Adhikari, Agra and others had filed Civil Misc. Writ Petition
No. 8832 of 2000, which was dismissed by the Division Bench of this Court vide order
dated 22.07.2004.

Learned counsel for the petitioner further submits that the order dated 22.07.2004
passed by the Division Bench of this Court had also been assailed before Hon'ble
Supreme Court by filling Civil Appeal No(s). 538 of 2007 (Zila Basic Shiksha
Adhikari, Agra and others Vs. Rajeshwar Prasad Snghal and others). The said Civil
Appeal was dismissed in default vide order dated 10.03.2011.

In these circumstances, learned counsel for the petitioner submits that in the identical
facts and circumstances of the case the Division Bench has already decided the
controversy in Civil Misc. Writ Petition No. 8832 of 2000 and same has assailed
before Hon'ble Supreme Court by filling Civil Appeal No(s). 538 of 2007 (Zila Basic
Shiksha Adhikari, Agra and others Vs. Rajeshwar Prasad Snghal and others). The
said Civil Appeal was also dismissed in default vide order dated 10.03.2011.
Therefore, the petitioner is also entitle for leave encashment and there is no other

impediment in not granting the same benefit to the petitioner

It is apparent from the record that learned counsel for the petitioner has already
brought on record the order dated 10.03.2011 passed by the Hon'ble Apex Court, by
which the SL.P. which had been filed by the Zila Basic Shiksha Adhikari, Agra, had
been dismissed in default, but at the same time it is also apparent that respondents
have not brought any thing on record, by which it can be ascertain that order dated
10.03.2011 had been recalled.

Therefore, in view of the above, the writ petition is allowed, with a direction to the
respondents to calculate and pay the due amount as payable towards the leave
encashment to the petitioner, within a period of two months time from the date of

presentation of a certified copy of this order, before him.”
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10. In Phul Chandra Mishra (supra), following was observed:

"Heard learned counsel for the petitioners and learned Standing Counsel for

respondent nos. 1to 3. Si P. D. Tripathi appears for respondent nos.4 & 5.
By means of present writ petition, the petitioner has prayed for following relief:-

"I. Issue a writ, order or direction in the nature of mandamus commanding the
respondents to provide the facility of leave encasement to the petitioners with

immediate effect alongwith interest.

ii. Issue a writ order or direction which this Hon'ble Court may deem fit and proper

under the facts and circumstances of the case in the interest of justice.
iii. Award the cost of the petition to the petitioner."

Learned counsel for the petitioners submits that the petitioners were initially
appointed on 28.4.1979 and 12.2.1974 on the post of Junior Clerk in U.P. Basic
Shiksha Parishad and have retired on attaining the age of superannuation 30.6.2014
and 31.7.2014 respectively.

Learned counsel for the petitioners submits that employees of the recognized school
by the U.P. Basic Shiksha Parishad are getting the benefit of leave encashment. In this
regard the U.P. Basic Shiksha Parishad, Karmarchari Union through its President
had raised grievance before the respondent nos. 2 and 3 and the Director of Basic
Education/Chairman of Basic Education Board U.P. was made certain proposal on
24.02.2006 and the same was sent to the State Government for consent.

Learned counsel for the petitioners further submits that certain employee namely
Rajeshwar Prasad Sngh had filed Claim Petition No. 381 of 1998 before the Sate
Public Services Tribunal, Lucknow and, thereafter, the Tribunal vide order dated
15.05.1999 had given direction to the State Government for providing facility of leave
encasement to the employees of U.P. Basic Shiksha Parishad. He further submits that
aggrieved with the direction issued by the State Public Services Tribunal, Lucknow,
the Zila Basic Shiksha Adhikari, Agra and others had filed Civil Misc. Writ Petition
No. 8832 of 2000, which was dismissed by the Division Bench of this Court vide order
dated 22.07.2004.

Learned counsel for the petitioners further submits that the order dated 22.07.2004
passed by the Division Bench of this Court had also been assailed before Hon'ble
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Supreme Court by filling Civil Appeal No(s). 538 of 2007 (Zila Basic Shiksha
Adhikari, Agra and others Vs. Rajeshwar Prasad Snghal and others). The said Civil
Appeal was dismissed in default vide order dated 10.03.2011.

In these circumstances, learned counsel for the petitioners submits that in the identical
facts and circumstances of the case the Division Bench has already decided the
controversy in Civil Misc. Writ Petition No. 8832 of 2000 and same has been assailed
before Hon'ble Supreme Court by filling Civil Appeal No(s). 538 of 2007 (Zila Basic
Shiksha Adhikari, Agra and others Vs. Rajeshwar Prasad Snghal and others). The
said Civil Appeal was also dismissed in default vide order dated 10.03.2011.
Therefore, the petitioners are also entitle for leave encashment and there is no other

impediment in not granting the same benefit to the petitioners.

Learned counsel for the petitioners has already brought on record the order dated
10.03.2011 passed by the Hon'ble Apex Court, by which the SL.P. which had been
filed by the Zila Basic Shiksha Adhikari, Agra, had been dismissed in default, but at
the same time it is also apparent that respondents have not brought anything on
record, by which it can be ascertained that order dated 10.03.2011 had been recalled.

Therefore, in view of the above, the writ petition is allowed, with a direction to the
respondents to calculate and pay the due amount as payable towards the leave
encashment to the petitioners, within a period of two months time from the date of

presentation of a certified copy of this order, before them.”

11. An inter-court appeal against the same came to be dismissed on
09.08.2016 i.e. Special Appeal Defective N0.497 of 2016, order whereof is
guoted below:

"Heard Si Q.H. Sddiqui, learned Additional Advocate General assisted by S'i Bhanu
Pratap Singh, learned standing counsel for the appellants and Si Vidya Bhushan
Shukla, for the respondents.

The parties are ad idem that the issues raised in this intra court appeal stand
concluded in light of the judgment rendered by a Division Bench of the Court in
Soecial Appeal Defective No. 25 of 2016 (The U.P. Basic Shiksha Parishad and 4
others Vs. Dharnidhar Dubey). Dealing with the issue of entitlement of leave
encashment facility in respect of Assistant Teachers serving in schools administered
by the Basic Shiksha Parishad, the Division Bench held as follows: -
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In our view, neither the circular of the Parishad dated 2 December 1994 nor for that
matter, the communication of the State Government dated 5 May 1992 would amount
to a Rule within the meaning of Section 9. Section 9 of the Act specifically protects the
tenure, remuneration and other terms and conditions of service of the transferred
employees until they are altered by Rules made by the State Government in that
behalf. The silence of the Rules of 1981 cannot be construed as an alteration of an
entitlement which existed to leave encashment prior to the transfer of the employees
on the appointed date to the Basic Shiksha Parishad. In fact, the record also contains
a specific representation made on 24 February 2006 by the Basic Shiksha Parishad to
the Special Secretary in the Sate Government in the Education Department referring
to the fact that the facility of leave encashment was available to the employees of the
erstwhile local bodies. It was followed by a further communication dated 29 May
2006 of the Director of Basic Education to the Joint Secretary in the Education
Department once again reiterating the same position. The issue is whether the
entitlement to leave encashment which would be protected by Section 9 of the Act in
the case of transferred employees was altered by any Rule. The answer must be in the

negative.

The Sate has not been able to place before this Court any such Rule altering the
entitlement. The communication of the State Government dated 5 May 1992 read with
the circular of the Board dated 2 December 1994 cannot be regarded as a Rule within
the meaning of Section 9. Hence, we see no merit in the contention that silence of the

rules amounted to an alteration in the service conditions of transferred employees.

Accordingly and for the reasons noted above, this Special Appeal shall stand
dismissed.”

12. Finally, SLP came to be rejected on 15.03.2024, the order whereof is
extracted as under:

"We are not inclined to interfere with the impugned judgment and order of the High
Court. Accordingly, the Special Leave Petition is dismissed.

Pending application(s), if any, shall stand disposed of."

13. Accordingly, the order dated 14.12.2025 passed by respondent No.4-
District Basic Education Officer, Jalaun is set aside. The matter stands
remitted back to the authority to pass a fresh order within a period of two
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months.

14. With the above observations, the writ petition stands disposed of.

(Vikas Budhwar,J.)
January 9, 2026

Rajesh

Digitally signed by :-
RAJESH KUMAR
High Court of Judicature at Allahabad
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