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1. Heard Sri Himanshu Singh (A/H 0277/2019), Advocate holding brief of
Sri Siddharth Khare, learned counsel for the petitioner and Sri SK. Pal,
learned Additional Chief Standing Counsel, who appears for State-
respondents.

2. The counsdl for the rival parties have made a joint statement that they do
not propose to file any further affidavits thus with the consent of the parties,
writ petition is being decided at the fresh stage.

3. The case of the writ petitioner is that an advertisement came to be
published in the year 2016 for the post of Tube-well Operator in the State of
Uttar Pradesh wherein around 3300 posts was advertised by U.P.
Subordinate Selection Commission. The writ petitioner was being eligible
and he had applied under OBC category and he alotted roll no. 96495.
The writ petitioner claims to have selected and a certificate to the said extent
was issued on 16.03.2020, however, with the advent of the Corona
Pandemic, the training as well asjoining was deferred and the writ petitioner
was directed to submit an affidavit that there was no criminal case pending
against him which the writ petitioner furnished on 07.08.2020. The writ
petitioner, vide order dated 21.08.2020, was directed for training for a
month. The writ petitioner appeared in the training on 25.09.2020. However
in the meantime, as the ill luck it may be, a first information report came to
be lodged on 23.04.2020 against thewrit petitioner being FIR No. 0044
under Sections 147, 323, 504 IPC against the applicant and the other accused
by one Prashant Kumar Yadav. Since the writ petitioner had completed the
training, however, he was not accorded joining so thewrit petitioner
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represented his cause before the respondents, however, on 06.11.2020, an
order came to be passed by the respondents whereby the selection of the writ
petitioner on the post of tubewell operator came to be cancelled which was
subject matter of challenge in Writ-A No. 13642 of 2020 (Amit Kumar
Yadav v. State of U.P. and others) wherein on 19.04.2023, the following
orders were passed:

"Heard learned counsel for the petitioner and i Vikram Bahadur Yadav,
learned Standing Counsel.

By means of present petition, the petitioner has assailed the order dated
06.11.2020 by which his selection for the post of Tubewell Operator has
been cancelled on the ground that he has violated instructions mentioned
at serial No.12 in the advertisement No.15(3)/2016/Nalkupchalak
(General Recruitment) as he has concealed the material fact that a
criminal caseis pending against him.

The facts in brief are that the petitioner pursuant to an advertisement
issued vide advertisement No.15(3)/2016/Nalkupchalak (General
Recruitment) by U.P. Subordinate Service Selection Commission inviting
application for the post of Tubewell Operator under the Irrigation and
Water Resources Department submitted application for being considered
for appointment under OBC category.

The petitioner participated in the selection process and was finally
selected. The select list was thereafter forwarded by the U.P. Subordinate
Services Selection Commission to the Irrigation and Water Resources
Department. The petitioner's name appeared in serial No.65 in the select
list and on the basis of select list, the allotment of Division was proceeded
with. The petitioner participated in the said proceeding and the Chief
Engineer allotted Tubewell Division Mirzapur to the petitioner vide order
dated 16.03.2020.

The petitioner underwent the training for a period of one month, however,
the petitioner was not issued an appointment letter which led the
petitioner to file a representation before the competent authority to issue
an appointment letter. The Executive Engineer vide order dated
06.11.2020 cancelled the selection of the petitioner which is impugned in
the writ petition.

Challenging the said order learned counsel for the petitioner contended
that at the time of filing up the application form, there was no criminal
case pending against the petitioner and as such there was no violation by
the petitioner of the condition mentioned at serial No.12 in the
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advertisement No.15(3)/2016/Nalkupchalak (General Recruitment).

It is contended that an FIR on account of the enmity has been lodged
against the petitioner under Sections 147, 323 & 504 1.P.C. on
23.04.2020 after the training period. It is submitted that such an F.I.R.
cannot be made basis to deny the appointment of the petitioner. It is
submitted that the impugned order has been passed without application of
mind and without due consideration inasmuch as the Police Verification
Report only mentions about the pendency of criminal case, but the
Executive Engineer while passing the order has failed to appreciate as to
whether the criminal case pending against the petitioner would fall in the
definition of moral turpitude so as to disentitle the petitioner from being
appointed.

It is submitted that the alleged F.I.R. has been lodged out of enmity as
there is a land dispute between the petitioner and the complainant of
F.I.R., and had the petitioner been given any opportunity of hearing by
the Executive Engineer before passing the order, the petitioner would
have demonstrated that there is no concealment or violation of any of the
conditions of the advertisement by the petitioner and further the said
F.I.R. is nothing but an abuse of the process of the Court and has been
lodged only on account of the enmity in order to deprive the petitioner
from getting appointment.

Learned Standing counsel would contend that the petitioner in his
affidavit dated 07.08.2020 has concealed the factum of the pendency of
criminal case pending against him and as there is violation of condition
of the advertisement, therefore, the petitioner has rightly been denied the
appointment.

Bethat as it may, it is not disputed that pursuant to the advertisement, the
petitioner was considered for appointment on the post of Tubewell
Operator. The petitioner was declared successful, and on the basis of
merit list, he was allotted Mirzapur Division by the order of the Chief
Engineer dated 16.03.2020. The petitioner underwent necessary training
for one month which the petitioner completed on 25.09.2020. It is only at
the stage of issuing appointment letter, the fact of filing F.I.R. against the
petitioner came on record through verification report of SSP.

The record reveals that F.I.R. has been lodged against the petitioner on
24.04.2020 after selection process was completed. It is also averred by
the petitioner in para 17 of the petition that one Shubh Narain Yadav who
is the complainant in the F.I.R., has instituted Original Suit No.19/2007
(Shubh Narain Yadav versus Ramkhilawan and others) in the Court of
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Civil Judge (JD), Mirzapur against the petitioner and on account of the
said enmity, a false F.I.R. has been lodged.

In such view of the fact, this Court finds that it is one such case where the
Executive Engineer should have given opportunity of hearing to the
petitioner in order to enable the petitioner to demonstrate that the F.I.R.
lodged against him is nothing but an abuse of process of Court and
pendency of criminal case would not fall under the category of moral
turpitude. The correct facts have not been considered by the Executive
Engineer while denying the appointment of the petitioner.

In such view of the fact, this Court finds that the impugned order is not
sustainable in law, and therefore, the impugned order is set aside with
liberty to respondent No.4- Executive Engineer, Tubewell Division,
Irrigation & Water Resources Department, Mirzapur to pass a fresh
order after giving due notice and opportunity of hearing to the petitioner
and shall also give due consideration as to whether the case of the
petitioner falls within the definition moral turpitude so as to deny him the
appointment on the said post.

The aforesaid exercise shall be completed by the Executive Engineer
within a period of four weeks from the date of production of certified copy
of thisorder.

The writ petition is accordingly allowed, with no order asto costs."

4. Thereafter thewrit petitioner appeared before the Executive Engineer,
Tube-well Division Mirzapur, respondent no.4 and now the order impugned
came to be passed on 10.11.2023 negating the claim set up by thewrit
petitioner.

5. Questioning the same, the writ petitioner has been filed the present writ
petition.

6. This Court entertained the writ petition on 31.05.2024 sought response.

7. A counter affidavit has been filed by Assistant Engineer, Tube-well
Division Mirzapur, dated 07.04.2024 which is available on record.

8. Learned counsal for the writ petitioner has submitted that the impugned
order dated 10.11.2023 passed by the Executive Engineer, Tubewell
Mirzapur, fourth respondent cannot be sustained even for a single moment.
Elaborating the said submission, it is contended that the respondent no. 4
was swayed with the fact that there is a crimina case pending against the
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writ petitioner and the said consideration weighed with him so as to denude
the claim of the writ petitioner without considering the crucial aspect of the
matter as to when the said FIR came to be lodged. Submission is that the
timing of the said FIR itself shows that it is nothing but a mala fide act full
of vindication so as to dislodge the writ petitioner.

9. Contention is that the advertisement came to be published in the year 2016
and the writ petitioner was selected, and a certificate came to be issued on
16.03.2020. However, showing an incident on 23.04.2020, a first
information report came to be lodged against the writ petitioner and the other
accused named in the FIR on 24.04.2020 at 13.28 hours being FIR No. 0044
under Sections 147, 323, 504 |PC. Contention is that the position might have
been different, in case, when the advertisement or the interregnum period
between the date and the selections stood conducted, the FIR would have
been lodged. But here the first informant just in order to harass the writ
petitioner in all possible manner lodged the FIR when it struck his mind that
the writ petitioner would be accorded appointment post selection. Contention
isthat this Court in the earlier spell of litigation vide order dated 19.04.2023
in Writ-A No. 13642 of 2023, this Court had bestowed consideration upon
the fact that the FIR was nothing but a vindictive attitude and further in
Original Suit No. 19 of 2007 was aso instituted and the said animosity was a
motivating factor for lodging of the first information report.

10. It is also contended that the said crucia aspect of the matter has not been
considered in the order impugned and further there happens to be a
Government order dated 28.04.1958, according to which, mere conviction
does not ipso facto is a ground to denude the selections and benefits, as there
has to be a consideration at the end of the appointing authority. Reliance has
also been placed upon the judgement of the Hon'ble Apex Court in Avtar
Singh v. Union of India and others; 2016 (8) SCC 471 and also Pawan
Kumar v. Union of India and another; 2022 SCC Online SC 532 and
Ravindra Kumar v. State of U.P. and others; 2024 SCC Online SC 180.

11. Sri SK. Pal, learned Additional Chief Standing Counsel has submitted
that the writ petitioner has concealed the facts and does not disclose the vita
facts which goes to the root of the matter regarding the pendency of the
criminal case. He submitted a false affidavit, thus he has to face the music.
He further submits that as per the Government order so issued from time to
time before joining or posting, the authorities conducted an investigation and
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they found that the information so furnished and disclosed in the affidavit
was false.

12. | have heard learned counsel for the parties and gone through the records
carefully.

13. Facts are not in issue. It is not in issue that in the year 2016, an
advertisement came to be  published, i.e.  advertisement
No. 15(3)/2016/Nalkupchalak (General Recruitment) by U.P. Subordinate
Service Selection Commission inviting application for the post of Tubewell
Operator. The writ petitioner applied under OBC category and he was
selected and certificate to the said extent came to be issued on 16.03.2020.
The writ petitioner tendered an affidavit disclosing that there was no
criminal case pending against him on 07.08.2020 and an order passed on
21.08.2020 requiring the writ petitioner to appear for training and the writ
petitioner had undergone the training successfully and the certificate came to
be issued on 25.09.2020. However, the twist came into play on 24.04.2020, a
first information report bearing No. 0044 of 2020 came to be lodged against
the writ petitioner and other co-accused under Sections 147, 323, 504 |PC.
Thereafter, the selection of the writ petitioner came to be cancelled on
06.11.2020 which was subject matter of chalenge in Writ-A No. 13642 of
2020, wherein the order impugned therein was set aside and the matter was
remitted back to the authority to pass fresh orders and thereafter the order
impugned came to be passed on 10.11.2023 by the Executive Engineer,
Tube-well Division Mirzapur, respondent no.4.

14. The order impugned reads as under:

"Hlo Ie AT STaIEIG | it SIHd HHR T1ed T At Seadl olled 1S & gRI
e arfdie Tea-13642/2020 AfAd FHR Aled FHH JoYo s G A=Y Gifald
fora o, foTH ATo I5T AT SETETETE & g feie-19.04.2023 &t fA=
fAufa e &:-

"Heard learned counsel for the petitioner and Si Vikram Bahadur Yadav,
learned Standing Counsel.

By means of present petition, the petitioner has assailed the order dated
06.11.2020 by which his selection for the post of Tubewell Operator has
been cancelled on the ground that he has violated instructions mentioned
at serial No.12 in the advertisement No.15(3)/2016/Nalkupchalak
(General Recruitment) as he has concealed the material fact that a



WRIA No. 8876 of 2024

criminal caseis pending against him.

The facts in brief are that the petitioner pursuant to an advertisement
issued vide advertisement No.15(3)/2016/Nalkupchalak (General
Recruitment) by U.P. Subordinate Service Selection Commission inviting
application for the post of Tubewell Operator under the Irrigation and
Water Resources Department submitted application for being considered
for appointment under OBC category.

The petitioner participated in the selection process and was finally
selected. The select list was thereafter forwarded by the U.P. Subordinate
Services Selection Commission to the Irrigation and Water Resources
Department. The petitioner's name appeared in serial N0.65 in the select
list and on the basis of select list, the allotment of Division was proceeded
with. The petitioner participated in the said proceeding and the Chief
Engineer allotted Tubewell Division Mirzapur to the petitioner vide order
dated 16.03.2020.

The petitioner underwent the training for a period of one month, however,
the petitioner was not issued an appointment letter which led the
petitioner to file a representation before the competent authority to issue
an appointment letter. The Executive Engineer vide order dated
06.11.2020 cancelled the selection of the petitioner which is impugned in
the writ petition.

Challenging the said order learned counsel for the petitioner contended
that at the time of filing up the application form, there was no criminal
case pending against the petitioner and as such there was no violation by
the petitioner of the condition mentioned at serial No.12 in the
advertisement No.15(3)/2016/Nalkupchalak (General Recruitment).

It is contended that an FIR on account of the enmity has been lodged
against the petitioner under Sections 147, 323 & 504 1.P.C. on
23.04.2020 after the training period. It is submitted that such an F.I.R.
cannot be made basis to deny the appointment of the petitioner. It is
submitted that the impugned order has been passed without application of
mind and without due consideration inasmuch as the Police Verification
Report only mentions about the pendency of criminal case, but the
Executive Engineer while passing the order has failed to appreciate as to
whether the criminal case pending against the petitioner would fall in the
definition of moral turpitude so as to disentitle the petitioner from being
appointed.

It is submitted that the alleged F.I.R. has been lodged out of enmity as
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there is a land dispute between the petitioner and the complainant of
F.I.R., and had the petitioner been given any opportunity of hearing by
the Executive Engineer before passing the order, the petitioner would
have demonstrated that there is no concealment or violation of any of the
conditions of the advertisement by the petitioner and further the said
F.I.R. is nothing but an abuse of the process of the Court and has been
lodged only on account of the enmity in order to deprive the petitioner
from getting appointment.

Learned Standing counsel would contend that the petitioner in his
affidavit dated 07.08.2020 has concealed the factum of the pendency of
criminal case pending against him and as there is violation of condition
of the advertisement, therefore, the petitioner has rightly been denied the
appointment.

Bethat as it may, it is not disputed that pursuant to the advertisement, the
petitioner was considered for appointment on the post of Tubewell
Operator. The petitioner was declared successful, and on the basis of
merit list, he was allotted Mirzapur Division by the order of the Chief
Engineer dated 16.03.2020. The petitioner underwent necessary training
for one month which the petitioner completed on 25.09.2020. It is only at
the stage of issuing appointment letter, the fact of filing F.I.R. against the
petitioner came on record through verification report of SSP.

The record reveals that F.I.R. has been lodged against the petitioner on
24.04.2020 after selection process was completed. It is also averred by
the petitioner in para 17 of the petition that one Shubh Narain Yadav who
is the complainant in the F.I.R., has instituted Original Suit No.19/2007
(Shubh Narain Yadav versus Ramkhilawan and others) in the Court of
Civil Judge (JD), Mirzapur against the petitioner and on account of the
said enmity, a false F.I.R. has been lodged.

In such view of the fact, this Court finds that it is one such case where the
Executive Engineer should have given opportunity of hearing to the
petitioner in order to enable the petitioner to demonstrate that the F.I.R.
lodged against him is nothing but an abuse of process of Court and
pendency of criminal case would not fall under the category of moral
turpitude. The correct facts have not been considered by the Executive
Engineer while denying the appointment of the petitioner.

In such view of the fact, this Court finds that the impugned order is not
sustainable in law, and therefore, the impugned order is set aside with
liberty to respondent No.4- Executive Engineer, Tubewell Division,
Irrigation & Water Resources Department, Mirzapur to pass a fresh
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order after giving due notice and opportunity of hearing to the petitioner
and shall also give due consideration as to whether the case of the
petitioner falls within the definition moral turpitude so as to deny him the
appointment on the said post.

The aforesaid exercise shall be completed by the Executive Engineer
within a period of four weeks from the date of production of certified copy
of thisorder.

The writ petition is accordingly allowed, with no order asto costs.

Order Date :- 19.4.2023
R.S Tiwari

1-3% e & A A ot AT FAR A1ed g1 [GA7-22.06.2023 &1 HUAT
YATde 29 waiad # UEd fhar Tan ycded | Hio I I & gl
TR 3G &l JHTTUI Ul HeTeT e gal 3T1aT oh hH H eighd dTeieh o Ug W
fgh ol ol STy o |

239 HRET & UAiH-665/ Fo"o Hio/TofHgo Hodlo/ HRWTYR/ fadiw
24.05.2023 gR1 i AfAd FAR A1ed 1GHih-07.06.2023 <l Urd: 11:00
Zfhid ¥U T HRATR TddY @US, HIRSYR H UAT Y&l UEdd e ag Hafid
[ERIRE

3-9it AHd AR Ted (o fafe # wrafed # Iufked §U Ud U1 U8 T
% SFTIR U hed U G Tg<h el o SR TohaT | Uet Teqd el o ohH A
A AT 18 TEd e aq ot A FAR A1ed gRT 01 HIg ol THY &8 T
T SRy foma T

4-sft A FHAR I1ed gRT feir-11.07.2023 &t U feie-22.06.2023 gRT
AT A1ed & €U H Yfeld gRT AW H&A =1k AfSieee &l UfNd TR U
(Tet1eh Aed) Td T ATFR o SFwaiid UTed G (JeeU H) TEdd i

538 ®A@d & Ui H&AT-1352/40 @oHlo/feir-12.09.2023 GRT H&A
TTS HATAT<HI Hio Iod ~ITATed, Serrelsre A fafdies 3 ol Ry foma mam| ge
T Afdah gRT fai-21.09.2023 &l AU fafdies T e i (Fereeh-
011

6-29 FEAT & UAih-1576/Hi-10.10.2023 gRT e e sAfdah
(Frfe), ARSTQR &l qehar oY §@1-04/2020 & @rst &fie 1 Fohd
Iy A aq U U forar

FH-AIT & FF=id 4RT-41 T/ ZoWodo gRT ot 31T FAR Tred T ATIIH
T AT Rl T & AT 8| Torgeht Ut # Tl o gedmar sifdhd @ (Hetiieh-
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02)1

TG-gRT-170 ToYoHo & =i Aled gl RY U Irad | Ufvd fhd I
ol a1 faaaes gy & T ekt wrelt # ATl o gEdier o g1 (Ferwich-
03)1

3Th oh JATEIeh H HeheUT o STgdH fedfd F=aa ¢ -

i, TARY TTeAeh! bl TaT FaHTEet 1953 & fam 14 3 ded e 18 a JTddi-a
TIRIETUT U T & IR YT AT o SIS Te&AT/04/2021/1/4/2011-
H1-4-2021, FHE FTHI-4 TETS: 29 i 2021 (Heh-04) & A=wid
off AT FAR AT o TUL-UF [GHi-07.08.2020 & ohH § FddHeh HIreqor
& Y HA@T A9 H0-1185/Fo@oHlo/2-7/ Tien 21.8.2020 grT Fria
FRd §Q Ufdfelfd gied srefeter HIRSTYR <l gferd afeftherer gq gsiford ol it

ii. I TG & A H ITET A IUWUS-YoH, TAHY @US HRSMGR | i 26-8-
2020 & f&ia 25-9-2020 a Ufreror ured o

iii. A ¥ Reg JodoTo-44/2020 URT 147, 323, 504 Hotiozho &
ST f&7eR-24.04.2020 I AT Hleg UG HIRSTGR H USiichd gl hl G
qfetd 3refiareh o gich 3R 768/ fartich-15.09.2020 §IRT T UTeel el

iv. I & favg gl g1 SRIT U f&ie-16.06.2020, R H&H ek
AfSrege <l YA foham STt gt 21

v. It gRT A9L-UA féih 07-08-2020 (Feweh-05) favm/ @ueg & g&aird
FRAT| AUY-UF & fowg-3 9 4 7 off AT FAR T1ed g1 A4 Yefeh fA1 Gaen @
T -

"3 faEg qu/ey H fohdit ol & H AT el ol hig d1a Uelterd/aiad
TR (TS I U1 B O TR faaruT Ter fopar T 1)

4T Toeg 21/ee | fordt =T o &hls a1 Uafeld / @ftad el g 1"

7-AWR & Tideh ARIEee, Hie [0-01, HRSTGR GRT IUeTsy 1 T SRIT I
& T4 der-iel T T ol 3Ty |@e@-04/2020 3=ia &r 147, 323, 504
MgotioTiio I SIHENT B <l IS gl &l

8- U UTE & AT 4e/04/2021/1/4/2011-a1-4-2021, w1
N4 TETS: 29 et 2021 o fog Fem-1 9 2 Aead 3gd @ -

(i) W58 WHR i fordlt off Fa1 & foag = safdn & aRs wd gdad &
A0 gdad &l forar smam, foeg Fyfe ust Aifea & oo &l 29 UaR &
FATI & Tl wifdd W= Sl Sraaehal el &1 FRe widenret ssgelf & RefRa
U H T U3 Ud YT US U o HAuaf-ae fgie oo Fifd &l
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T AGeT GRT SWIKIIR FATUH o [JaRun & H1e 39 AR ol T:HH07
U3t it v ferar S oy # ol T A ded JR faawer |E 8 | darEr
HATI Td T HT0T U Hefeft YU Hefei=eh o €U H Hei g

(i) fueifeer Fgie o H, T8 T ¥9 4 Ifearad forar S o afe Ieficar
1 IR Ud Gdgd FATUd el BidT & T IFHIGAR GRT AU TG0 3T ST
TS H @S Tod g of T g df sfuefe Fgie oo deer e @ e
SR 3R URuTH T@ey 31 suRifdes / fafdres shrdaret off it smanft

QMG | < T el & U 9t A FAR 1T gRT TEATYA H Teid
T 38 ST Td Yedmae H GH: W1 Hw&A1-07 | "HehaHT Y §@&a1-04/2020
Fid aRT-147, 323, 504 sEohotiio i FIE TR wrelf &l T 2" 8
HA qel & fAWRId Td TeTd i & FHROT IR YW Y Jar 98- T,
TGS I T e IR d g AfNgar /| semet Wus Alded |l g
ffa @ue srrde wHIv-us f3ie-16.03.2020 1 fvEd &l d&gfd ed gu
TeTae fved ed gQ HeaTid fera S &1

15. The order impugned runs into four pages, however, the first and the
second page is dedicated towards the order passed in the earlier spell of
litigation, whereas the maority portion of the three pages talks about the
proceedings which took place post passing of the order in the Court in the
earlier spell of litigation and thereafter the conclusions are there.
Importantly, this Court in the earlier spell of litigation in its order dated
19.04.2023 passed in Writ-A No. 13642 of 2020 had noticed the factum of
lodging of the first information report on 24.04.2020 and institution of
the Original Suit N0.19/2007 (Shubh Narain Yadav versus Ramkhilawan
and others) and also had aso noticed the contentions set-forth by the writ
petitioner that there happened to be enmity and the animosity between the
first informant and the writ petitioner faction.

16. Notably, here there are certain redeeming features. firstly, pursuant
whereto the selections was conducted is of the year 2016 and the writ
petitioner was selected and the final result was declared in which the writ
petitioner was declared selected on 16.03.2020. Till that time, there was no
criminal case pending against the writ petitioner as the incident and the date
of occurrence which became the basis of lodging of the first information
report is 23.04.2020 and the FIR came to be lodged on 24.04.2020. The said
dates are subsequent to the date when the advertisement came to be
published and the writ petitioner was selected. Even in the earlier spell of
litigation, the writ petitioner was consistent in its stand that the said FIR was
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an act of vindication and he was being fixed in that regard. The said aspect
of the matter, though he is stated to have been canvassed by the writ
petitioner, has not been adverted to. Besides the aforesaid fact, the order
impugned shows that the author of the said order was swayed with the fact
that it was a case of non-disclosure, but it was the stand of the writ petitioner
that he had no knowledge about the said order, though in the order
impugned, it has been recited that the writ petitioner had the knowledge
about the said order in view of the proceedings under Section 41A of the
Cr.P.C., but there is nothing on record when the same was served upon the
writ petitioner.

17. In the opinion of the Court, something more was required at the end of
the respondent authorities while recording a finding as to when and on which
date the said record was avallable to the writ petitioner. Besides the
aforesaid fact, there are two types of categories. First category relates to
where those applicants/candidates who disclose about the criminal case, and
the second category is those who do not disclose about the criminal case. In
the second category, the authorities while exercising their mind have to
apply extra cautious in that regard.

18. The principle of law laid down in Pawan Kumar (supra) came to be
considered in Ravindra Kumar (supra), wherein the following was observed
as under:

"27. More recently in Pawan Kumar v. Union of India, 2022 SCC OnLine
SC 532, involving appointment to the post of Constable in Railway
Protection Force and setting aside the order of discharge due to alleged
suppression in the verification form, this Court, after noticing Avtar Sngh
(Supra) held as under: -

"11. This cannot be disputed that the candidate who intends to participate
in the selection process is always required to furnish correct information
relating to his character and antecedents in the verification/attestation
form before and after Induction Into service. It is also equally true that
the person who has suppressed the material Information or has made
false declaration Indeed has no unfettered right of seeking appointment
or continuity in service, but at least has a right not to be dealt with
arbitrarily and power has to be judiciously exercised by the competent
authority in a reasonable manner with objectivity having due regard to
the facts of the case on hand. It goes without saying that the
yardstick/standard which has to be applied with regard to adjudging
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suitability of the incumbent always depends upon the nature of post,
nature of duties, effect of suppression over suitability to be considered by
the authority on due diligence of various aspects but no hard and fast rule
of thumb can be laid down in thisregard.

13. What emerges from the exposition as laid down by this Court is that
by mere suppression of material/false information regardiess of the fact
whether there is a conviction or acquittal has been recorded, the
employee/recruit is not to be discharged/terminated axiomatically from
service just by a stroke of pen. At the same time, the effect of suppression
of material/false information involving in a criminal case, if any, is left
for the employer to consider all the relevant facts and circumstances
available as to antecedents and keeping in view the objective criteria and
the relevant service rules Into consideration, while taking appropriate
decision regarding continuance/suitability of the employee into service.
What being noticed by this Court is that mere suppression of
material/false Information in a given case does not mean that the
employer can arbitrarily discharge/terminate the employee from service.

19. Consequently, the appeal succeeds and is allowed. The Judgment of
the Division Bench of the High Court dated 17th November, 2015 and the
order of discharge dated 24th April, 2015 and dated 23rd December,
2021 are hereby quashed and set aside. The Respondents are directed to
reinstate the appellant in service on the post of Constable on which he
was selected pursuant to his participation in reference to employment
notice no. 1/2011 dated 27th February, 2011. We make it clear that the
appellant will not be entitled for the arrears of salary for the period
during which he has not served the force and at the same time he will be
entitled for all notional benefits, including pay, seniority and other
consequential benefits, etc. Necessary orders shall be passed within a
period of one month from today. No costs.”

19. A bare look of the order impugned shows that the consideration which
weighed with the authorities while negating the claim and the entire exercise
isnot as per the mandate of the law as laid down by the Hon'ble Apex Court.

20. Nonetheless, the authorities were under obligation to also see the overall
fact and situation and the circumstances in that regard as well as the timing
of the FIR, which is also lacking. So much so, there is no consideration
about the Government order dated 28.04.1958 it importsin this regard.

21. At this stage, Sri SK. Pal, learned Additional Chief Standing
Counsel submits that the matter be remitted back to the authority to pass
fresh order in that regard.

22. Accordingly, the writ petition is being decided in the following manner:
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(@). The impugned order dated 10.11.2023 passed by the Executive
Engineer, Tube-well Division Mirzapur, respondent no.4 is set aside.

(b). The matter stands remitted back to pass fresh order strictly in
accordance with law within a period of three months from the date of
presentation of the certified copy of the order.

23. By doing so, this Court has not accorded joining or posting to the writ
petitioner automatically, however, the same shall be subject to the further
orders to be passed post remand in that regard.

24. Accordingly, the writ petition stands disposed of.

February 9, 2026
Ashu

(Vikas Budhwar,J.)
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ASHUTOSH KUMAR PRAJAPATI
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