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1. Mr. Rishabh Tripathi, Advocate has filed Vakalatnama on behalf of the

respondents, which is taken on record.

2. This appeal is directed against orders dated 27.02.2025 and 13.02.2026

passed by learned Single Judge  in Writ-A No. 5080 of 2018 and Civil Misc.

Review Application No. 38 of 2025 whereby the writ petition and the review

application filed by the appellant have been dismissed.

3. Office has reported the appeal as barred by 322 days from the date of the

order passed in writ petition. An application under Section 5 of the Limitation

Act has been filed seeking condonation of delay in filing the appeal.

4. Submissions have been made that after the order in the writ petition was

passed  on  27.02.2025,  wherein  a  submission  was  noted  on  behalf  of  the

appellant that relief Nos. (i) and (iii) stand granted by the respondents and as
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such, the appellant was not pressing the said reliefs. On account of the said

contention  noticed,  the  review  petition  was  filed,  inter  alia,  with  the

contention that the said statement of the counsel was without any specific

instructions from the appellant and that the appellant was pressing the said

prayers.

5. However, though by a detailed order notices on the review petition

were issued, the same ultimately came to be dismissed on 13.02.2026.

6. Whereafter  without  any  further  loss  of  time,  the  present  special

appeal has been filed on 16.03.2026 and as the delay occurred on account

of pendency of review petition which was filed well within time, the delay

in filing the appeal may be condoned.

7. The application filed under Section 5 of the Limitation Act is not

seriously contested by counsel for the respondents.

8. In view of the submissions made, wherein delay essentially occurred

on account  of  pendency of  the review petition,  wherein the submission

made by counsel withdrawing the reliefs was sought to be contested by the

appellant  and  on  disposal/dismissal  of  the  review  petition,  the  present

special appeal has been filed, we find that the appellant has satisfactorily

explained the delay in filing the present appeal.

9. Consequently,  the  delay  condonation  application  is  allowed.  The

delay in filing the appeal is condoned.

10. The writ petition was filed by the appellant aggrieved of the order

dated 27.12.2017 passed by the respondents whereby the order granting

stepping up of his pay w.e.f. 14.04.2012 was withdrawn. Further, prayer

was made to quash the consequential recovery order dated 28.12.2017 and

release  the  salary  for  the  month  of  December,  2017  as  well  as  all  his

retirement dues.

11. The  appellant  was  initially  appointed  as  Assistant  Logging

Supervisor in the year 1983 and was promoted as Sales Officer in the year

2000 and on 22.08.2003 he was promoted as Divisional  Sales Manager

(‘DSM’).  The  appellant,  during  course  of  serving  as  DSM,  claimed

stepping up, inter alia, on the ground that he was Senior to Shri S.P. Sinha
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and Shri Reddy Razzaiya but his pay was lower than the aforesaid persons,

based  on  the  said  claim,  by  order  dated  27.02.2013,  the  pay  of  the

appellant  was  stepped up at  par  with his  Junior  Shri  S.P.  Sinha on the

Grade Pay of Rs. 8700/-.

12. The promotion of the appellant was challenged by certain persons by

filing Writ Petition Nos. 1594 (S/B) of 2003, which came to be allowed by

order  dated  08.01.2016,  whereby  the  promotion  order  of  the  appellant

dated  22.08.2003  was  quashed  and  the  respondents  were  directed  to

consider the promotion of the petitioners in the said petition as well the

appellant afresh.

13. Whereafter, by order dated 30.12.2017, the appellant was promoted

as DSM w.e.f. 01.02.2012 and the appellant retired on attaining the age of

superannuation on 31.12.2018.

14. Against  the  judgment  dated  08.01.2016  of  the  Division  Bench,

Special Leave to Appeal filed by the appellant came to be dismissed on

24.07.2018, but it was directed that the gratuity and unpaid salary, if any,

shall be paid to the appellant at the scale in the sum due to DSM to which,

DSM would be entitled for the aforesaid period holding the said post.

15. Before the learned Single Judge, the arguments centered around the

recovery  ordered  by  the  respondents  on  account  of  the  order  dated

27.12.2017 withdrawing the order of stepping up. The learned Single Judge

came to the conclusion that the judgment in State of Punjab and others

Vs. Rafiq Masih (White Washer) and others : 2015 (4) SCC 334 would

have no application in light of undertaking given by the appellant read with

law laid down in  High Court of Punjab and Haryana and others Vs.

Jagdev Singh : 2016 (14) SCC 267. The learned Single Judge also came

to the conclusion that once the promotion of the petitioner in the year 2003

has been quashed,  ten months leave encashment  could only be granted

based on the salary drawn by him pursuant to the order of promotion dated

30.12.2017  w.e.f.  01.02.2012  and  not  based  on  the  direction  of  the

Supreme Court, which only protected the payment made and the gratuity.
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16. Learned counsel for the appellant made submissions that the learned

Single  Judge was not  justified in  dismissing the writ  petition,  once the

Hon’ble Supreme Court had directed that the gratuity and unpaid salary

shall be paid at the scale in the sum due to DSM, the same necessarily

means the stepping up, which was granted to the appellant and the salary

paid, based on such stepping up, could not be withdrawn and therefore, the

order impugned deserves to be set aside on the said ground alone.

17. Further submissions were made that the case of the appellant was

covered by the judgment in the case of  Rafiq Masih (supra) and judgment

in the case of Jagdev Singh (supra) has no application inasmuch as in the

case of Jagdev Singh (supra) the undertaking was specific to the revision

of pay, which was withdrawn whereas in the present case, the undertaking

relied on by the respondents, is of 02.01.2010, whereas stepping up was

granted on 27.02.2013 to which the said undertaking did not pertain and

therefore, the order impugned passed by the learned Single Judge deserves

to be set aside.

18. Counsel  for  the  respondents  supported  the  order  impugned.

Submissions were made that the undertaking while being general in nature,

would apply to the present circumstance as well and the issue was rightly

decided by the learned Single Judge based on the judgment in the case of

Jagdev Singh (supra).

19. Further submissions were made that Hon’ble Supreme Court only

protected  the  status  as  on  the  date  of  its  order  and on 24.07.2018,  the

stepping up had already been withdrawn and therefore, the plea raised in

this regard has no substance.

20. We have  considered  the  submissions  made  and  have  perused  the

material available on record.

21. The undisputed facts are that the appellant was promoted in the year

2003, which promotion came to be quashed by this court with a direction

to reconsider, which petition was decided in the year 2016. The promotion

ultimately came to be granted to the appellant w.e.f. 01.02.2012 by order

dated  30.12.2017.  However,  during  the  period  before  quashing  of  the
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promotion order  of  the  appellant,  he was granted  stepping up by order

dated 27.02.2013 w.e.f.  14.04.2012.  Independent  of  the quashing of  the

promotion  order,  the  said  stepping  up  was  withdrawn  by  order  dated

27.12.2017 and recovery was ordered on account of such withdrawal.

22. The  special  leave  petition  filed  by  the  appellant  came  to  be

dismissed  by  order  dated  24.07.2018,  which  order,  inter  alia,  reads  as

under:

“We see no reason to interfere with the impugned judgment and order of
the High Court. The special leave petition is dismissed. 

However, in view of the admitted fact that the petitioner has worked in
the  post  of  Divisional  Sales  Manager  from  22/08/2003  till  28/12/2017,  we
consider  it  appropriate  to  direct  the  respondent  that  the  gratuity  and unpaid
salary,  if  any,  shall  be  paid  at  the  scale  in  the sum due to  Divisional  Sales
Manager to which Divisional Sales Manager would be entitled for the aforesaid
period, holding the said post. 

Pending application (s), if any, shall stand disposed of.”

23. A perusal of the order would reveal that Hon’ble Supreme Court,

noticing  that  the  appellant  had  worked  on  the  post  of  DSM  from

22.08.2003 till 28.12.2017, directed the respondent that the gratuity and

unpaid salary, if any, shall be paid at the  scale in the sum due to Divisional

Sales Manager to which Divisional Sales Manager would be entitled for

the aforesaid period, holding the said post.

24. It  is  apparent  that  the  order  dated  27.12.2017  withdrawing  the

stepping  up was  passed  prior  to  the  order  dated  24.07.2018 passed  by

Hon’ble Supreme Court and therefore, the appellant cannot claim that the

said direction would mean that the appellant would be entitled to stepping

up of the pay as besides the fact that on the date of passing of the order by

Supreme Court, the order was not in existence and Hon’ble Supreme Court

only protected the salary and gratuity for the post of DSM on which post

the  appellant  even  otherwise  got  promoted  w.e.f.  01.02.2012  despite

quashing of the earlier order. 

25. In view thereof, the plea based on the order passed by the Supreme

Court apparently has no substance.

26. Though counsel  for  the  appellant  attempted to  make submissions

questioning the validity of the order dated 27.12.2017, ultimately confined
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his submissions based on the applicability of the judgment in the case of

Rafiq Masih  (supra) and distinguishing judgment in the case of  Jagdev

Singh (supra).

27. In the case of  Rafiq Masih  (supra) Hon’ble Supreme Court, inter

alia, held that while it is not possible to postulate all situations of hardship

where  payments  have  mistakenly  been  made  by  an  employer,  in  the

following situations, a recovery by the employer would be impermissible

in law:

(i)  Recovery  from employees  belonging  to  Class-III  and  Class-IV service  (or
Group C and Group D service). 

(ii) Recovery from retired employees, or employees who are due to retire within
one year, of the order of recovery. 

(iii) Recovery from employees, when the excess payment has been made for a
period in excess of five years, before the order of recovery is issued. 

(iv)  Recovery  in  cases  where  an  employee  has  wrongfully  been  required  to
discharge duties of a higher post, and has been paid accordingly, even though he
should have rightfully been required to work against an inferior post. 

(v) In any other case, where the Court arrives at the conclusion, that recovery if
made from the employee, would be iniquitous or harsh or arbitrary to such an
extent,  as would far outweigh the equitable balance of the employer's  right to
recover.

28. It is submitted that the case of the appellant would be governed by

Clause  (ii)  and  (iii),  wherein  Hon’ble  Supreme  Court  observed  that

recovery  from  retired  employees,  or  employees  who  are  due  to  retire

within one year, of the order of recovery and from employees, when the

excess payment has been made for a period in excess of five years, before

the order of recovery is issued would be impermissible.

29. In the present case, both the conditions stand fulfilled, wherein the

order has been passed for recovery on 28.12.2017 and the appellant retired

on 31.12.2018 and he was paid the stepping up salary w.e.f. 14.04.2012 till

27.12.2017 when the order was withdrawn, i.e., for a period in excess of

five years.

30. Learned Single Judge placed reliance on the judgment in the case of

Jagdev Singh (supra) as well as the undertaking given by the appellant.

The undertaking dated 02.01.2010 reads as under:
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“lgefr i=

eSa ;g lgefr iznku djrk gwW fd ;fn esjs osru fu/kkZj.k esa fdlh =qfV ds dkj.k
vFkok ckn esa fdlh vlaxfr ds dkj.k vf/kd Hkqxrku gks tkus dh fLFkfr ik;h tkrh gS
rks ,sls vf/kd fd;s x;s Hkqxrku dh /kujkf'k] ljdkj }kjk eq>s Hkfo’; esa gksus okys Hkqxrkuks
esa ls lek;kstu }kjk vFkok vU; fdlh izdkj ls] esjs }kjk okil dj nh tk;sxhA

fnukad 2-1-2010 gLrk{kj

LFkku y[kheiqj uke% ,-ds- flga rksej

in uke% izHkkxh; fodz; izca/kd”

31. A perusal of the above undertaking reveals that the same was given

on 02.01.2010 in relation to any mistake in pay fixation and any excess

payment made on account of any discrepancy, whereas the present order of

stepping up was passed on 27.02.2013.

32. The purported undertaking, cannot and does not relate to the present

order,  which  was  passed  stepping  up  the  pay  of  the  appellant.  The

undertaking pertained to error and discrepancy in the pay fixation and the

said undertaking cannot be taken as a general undertaking for the entire

service period so as to negate the effect of the judgment in the case of

Rafiq Masih (supra).

33. So far as the judgment in the case of Jagdev Singh (supra) heavily

relied  on  by  counsel  for  the  respondent  and  learned  Single  Judge  is

concerned, it would be appropriate to quote the relevant paragraphs from

the said judgment which reveals that the entire judgment distinguishing the

case of  Rafiq Masih  (supra) was based on specific undertaking given in

relation to the revised pay scale. The relevant paras read as under:

“2. The facts lie in a narrow compass. The respondent was appointed as a Civil
Judge (Junior Division)  on 16-7-1987 and was promoted as Additional  Civil
Judge on 28-8-1997 in the judicial service of the State. By  Notification dated
28-9-2001,  a  pay  scale  of  Rs.  10000-325-15200  (senior  scale)  was  allowed
under  the  Haryana  Civil  Service  (Judicial  Branch)  and  Haryana  Superior
Judicial Service Revised Pay Rules, 2001.  Under the Rules, each officer was
required to submit an undertaking that any excess which may be found to have
been  paid  will  be  refunded  to  the  Government  either  by  adjustment  against
future payments due or otherwise. 

3.  The respondent furnished an undertaking and was granted the revised pay
scale and selection grade of Rs. 14,300-400-18,000-300. While opting for the
revised pay scale, the respondent undertook to refund any excess payment if it
was  so  detected  and  demanded  subsequently. The  revised  pay  scale  in  the
selection grade was allowed to the respondent on 7-1-2002.

…. ….. ….
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6. In view thereof the pay scales of judicial officers in Haryana were once again
revised with effect from 1-1-1996. An exercise was undertaken for adjustment
of excess payments made to judicial officers, following the notification of the
revised pay rules. On 18-2-2004, a letter for the recovery of an amount of Rs.
1,22,003  was  served  upon  the  respondent  pursuant  to  the  direction  of  the
Registrar of the High Court. 

7. The respondent challenged the action for recovery in writ proceedings under
Article 226. The petition was allowed by the impugned judgment of the High
Court. The High Court found substance in the grievance of the respondent that
the  excess  payment  made  to  him towards  salary  and  allowance  prior  to  his
retirement  could  not  be  recovered  at  that  stage,  there  being  no  fraud  or
misrepresentation on his part.

…. …. ….

11. The principle enunciated in proposition (ii) above cannot apply to a situation
such as in the present case. In the present case, the officer to whom the payment
was made in the first instance was clearly placed on notice that any payment
found to  have  been made in  excess  would  be  required  to  be  refunded.  The
officer furnished an undertaking while opting for the revised pay scale. He is
bound by the undertaking.”

(emphasis supplied)

34. A perusal of the above clearly reveals that under the Revised Pay

Rules 2001, each officer was required to submit an undertaking that any

excess which may be found to have  been paid will  be refunded to the

Government either by adjustment against future payments due or otherwise

and while opting for the revised pay scale, the officer undertook to refund

any excess payment if it was so detected and demanded subsequently and

Hon’ble Supreme Court distinguished the judgment in the case of  Rafiq

Masih  (supra)  qua proposition (ii) as noticed hereinbefore on account of

the fact that the officer to whom the payment was made in the first instance

was clearly placed on notice that any payment found to have been made in

excess  would  be  required  to  be  refunded  and  the  officer  furnished  an

undertaking while opting for the revised pay scale and therefore, he was

bound by the undertaking.

35. The undertaking in the case of Jagdev Singh (supra) was specific to

the revised pay scale and the recovery also pertained to the revised pay

scale whereas in the present case, there has been no undertaking by the

appellant  in  relation  to  stepping  up  of  the  pay.  In  view  thereof,  the

judgment in the case of Jagdev Singh (supra) would have no application to

the present case.
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36. So far as the rejection of the case of the appellant in relation to leave

encashment  for  the  period  of  ten  months  based  on  stepping  up  pay  is

concerned, no case in this regard is made out.

37. Consequently, the special appeal filed by the appellant is allowed.

The order dated 27.02.2025 passed by the learned Single Judge in the writ

petition and order dated 13.02.2026 passed in the review application are set

aside.

38. The respondents are restrained from effecting any recovery from the

appellant pursuant to order dated 27.12.2017 and 28.12.2017. Further, in

terms  of  the  order  passed  on  19.02.2018  in  the  writ  petition,  whereby

counsel for the Corporation had stated that the entire dues of the appellant

would be released ‘except amount which is under dispute’ within a period

of one month, any amount which has been ‘withheld by the respondents

being under dispute’, shall now be released to the appellant within a period

of four weeks from the date of this order.

39. No order as to costs.

(Jaspreet Singh, J.)       (Arun Bhansali, CJ.)

March 19, 2026
RK
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