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Col. Om Prakash Mishra (Retd.) and 4 others

Versus
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with
6. Writ - A No. 6773 of 2025: (Connected C6 Writ Petition)
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Court No. - 33

HON'BLE VIKASBUDHWAR, J.

1. Heard Shri Anil Kumar Y adav along with Shri Mukteswar Mishra, Shri
Alok Mishra, Shri Gaurav Sriavatava, Shri P.K. Awasthi, learned counsel
for the writ petitioner(s) in the leading and connected writ petitions, Shri
SK. Pd, learned Addl. Chief Standing Counsel who appears for the
respondents-State and Shri Dinesh Varun, Shri Ved Mani Tiwari and Shri
Jitendra Prakash Yadav,learned counsel(s) who appears for the
respondents.

2. Since common question of facts and law are involved in the bunch of
writ petitions, thus, with the consent of the parties the writ petitions are
being consolidated and decided by a composite order.

3. The counsel for the rival parties have made a joint statement that they
do not propose to file any further affidavits thus with the consent of the
parties, writ petitions are being decided at the fresh stage.

4. The brief facts of the case as set out in the writ petitions are that the
writ petitioner(s) happened to be Zila Sainik Kalyan Evam, Punarvas
Adhikari, Bulandshahr appointed on various dates who post completion of
60 years of services, are seeking extension to work till attainment of 65
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years of age. The chart showing the appointments/ engagement of the
writ petitioner(s) as tabulated hereinunder:

Writ Petitions Date of Engagement

Leading Writ Petition 20.10.2009

Connected C1 Writ Petition 06.07.2022

Connected C2 Writ Petition 19.03.2021, 06.07.2022, 25.02.2023,
07.02.2020

Connected C3 Writ Petition 01.04.2021

Connected C4 Writ Petition 07.02.2020

Connected C5 Writ Petition 19.03.2021, 06.07.2022, 02.08.2022

Connected C6 Writ Petition 07.03.2020

Connected C7 Writ Petition 05.04.2021

5. According to the writ petitioner(s), on 06.08.2009 guidelines came to
be issued by the Government of India, Ministry of Defence providing for
employment on tenure basis of the Zila Sainik Kalyan Evam, Punarvas
Adhikari, for a period upto 60 years and thereafter on 26.12.2023 in
supersession of the earlier guidelines dated 06.08.2009, the services of the
appointed Zila Sainik Kalyan Evam, Punarvas Adhikari were to continue
upto 60 years of age subject to satisfactory performance of the concerned
officers and the tenure of the Director, Sainik Welfare-cum-Secretary,
Rajya Sainik Board would be for a period of five years and thereafter on
13.08.2024 in supersession of the earlier guidelines, the tenure of
Director, Sainik Welfare-cum-Secretary, Rajya Sainik Board/ Zila Sainik
Weltare Officers (Z.S.W.A.) was extended till 65 years. Thus, the writ
petitioner(s) who were though appointed prior to the issuance of the
guidelines dated 13.08.2024 are entitled to continue till completion of 65
years. In order to substantiate their claim, the writ petitioner(s) seek to
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rely upon the Appendix-B Module Agreement Form-1l so as to contend
that clause-11 of the said Module Agreement which even in fact is
statutory in nature gives a protection to the writ petitioner(s) who are
working as Zila Sainik Kalyan Evam, Punarvas Adhikari for improvement
in the condition of services which may occasion in future.

6. Submission is that once by virtue of the guidelines dated 13.08.2024,
the term of theZila Sainik Kalyan Evam, Punarvas Adhikari stood
enhanced from 60 years to 65 years, then the writ petitioner(s) are entitled
to continue to writ petitioner upto 65 years, particularly, the guidelines
dated 06.08.2009 and 26.12.2013 stood superseded by virtue of the
guidelines dated 13.08.2024. Reliance has aso been placed upon the
judgement of the Hon'ble Apex Court in B. Prabhakar Rao and othersv.
State of Andhra Pradesh and others etc.; 1985 Suppl SCC 432, Manish
Gupta and Another v. President, Jan Bhagidari Samiti & Others; 2022
(15) SCC 540 and Shashthi Dutt Shashtri and others v. State of U.P.
and others; 2012 (8) ADJ 156.

7. Countering the submissions so made by the learned counsel for the
writ petitioner(s), the counsel for the respondents have submitted that
none of the contentions so raised by the counsal for the
writ petitioner(s) has any legs to stand, for the simple reason that the
enhancement of the age from 60 to 65 yearsis by virtue of the guidelines
dated 13.08.2024 and the said guidelines provide that the tenure of
the Director, Sainik Welfare-cum-Secretary, Rajya Sainik Board/ Zila
Sainik Welfare Officers (Z.S.\W.A.) shall be for a period of 5 years or 65
years, whichever is earlier, meaning thereby that in case the Zila Sainik
Kayan Evam, Punarvas Adhikari has worked more than five years then
he/ she cannot be allowed to continue beyond 65 years, as the condition
precedent is that the term would be for a period 5 years or 65 years,
whichever is earlier.

8. In nutshell, submission is that though the writ petitioner(s) came to be
appointed by virtue of the guidelines dated 06.08.2009 or 26.12.2013 but
they are not entitled to get the benefit of extension of the age from 60 to
65 years by virtue of the guidelines dated 13.08.2024.

9. | have heard learned counsel for the parties and gone through the
records carefully.

10. Before embarking any inquiry upon the tenability of the arguments of
the rival parties, it would be apposite to have a close survey of the
guidelines. The relevant extract of the subject guidelinesis as under:
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"GUIDELINES FOR APPOINTMENT OF OFFICIALS: RAJYA
SAINIK BOARD/ZILLA SAINIK BOARD DEPARTMENT SAINIK
WELFARE/ DEPARTMENT OF DISTRICT SAINIK WELFARE
DATED - 06.08.2009

3. Eligibility Criteria:

All employees will be employed on tenure basis initially for
two extendable by two years at a time subject of satisfactory
performances but in no case extendible beyond a total of years
or 60 years of age whichever is earlier for Group 'C' & 'D'
and six years or 60 years of age whichever is earlier for
Group 'A'& 'B' posts.

d. The age of the Ex-servicemen shall not be more than 57
years at the time of selection.”

SUBJECT: GUIDELINES ON APPOINTMENT OF DIRECTOR,
SAINIK WELFARE-CUM-SECRETARY, RAJYA SAINIK BOARD
AND ADDITIONAL DIRECTOR. SAINIK WELFARE -CUM- ZILA
SAINIK WELFARE OFFICERS IN THE STATES/UTs. DATED -
26.12.2013

3. Eligibility Criteria:

The eligibility criteria for employment of Director, Sainik
Welfare-cum-Secretary, Rajya Sainik Boards and Additional
Director, Sainik Welfare-cum-Zila Sainik Welfare Officers will
be as follows: -

() The candidates shall be Ex-servicemen retired/discharged
from the Indian Armed Forces or widows/dependents of Ex-
servicemen. All officers who are allowed to register
themselves with the placement agencies of the three Services
and DGR for the purpose of re-employment, in terms of DoPT
definition of ESM, shall be considered for inclusion in the
panel.

(b) The candidates shall have had a clean record of service
and good character.

(c) The age of the Ex-servicemen shall not be more than 57
years for Zila Sainik Welfare Officers (ZSWOs) on the crucial
date and not more than 60 years for the post of Director
Sainik Welfare-cum-Secretary, RSB.

(d) Services of appointed ZSWOs may continue upto 60 years
of age, subject to the satisfactory performance of the
concerned officer. The tenure of Director, Sainik welfare-
cum-Secretary, RSB will be from a period of 5 years.

(e) 1st January of any vacancy year will be the crucial date for
reckoning the eligibility of the applicants for all the posts
covered under these guidelines.

SUBJECT - GUIDELINES ON APPOINTMENT OF DIRECTOR,
SAINIK WELFARE CUM SECRETARY, RAJYA SAINIK BOARDS
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AND ADDITIONAL DIRECTOR, SAINIK WELFARE CUM ZILA
SAINIK WELFARE OFFICERS (ZSWOs) IN STATE/UTs DATED -
13.08.2024

3. Eligibility Criteria.

The €ligibility criteria for selection and employment of
Director, Sainik Welfare-cum-Secretary, Rajya Sainik Boards
and Additional Director, Sainik Welfare-cum-Zila Sainik
Welfare Officerswill be asfollows: -

(a) The candidates shall be an Ex-servicemen officer retired/
discharged from the Indian Armed Forces or
widows/dependents of Ex-servicemen. All eligible ESM
officers (in terms of DoPT definition of ESM), who are
allowed to register themselves with the Placement agencies of
the three Services and DGR or applied in response to
advertisement by States/UTs for the purpose of re-settlement,
shall be considered for inclusion in the panel of candidates.
The candidates of following ranks shall be considered for the
above posts: -

(i) Eor Post of Director, DSW/ Secy RSB. An ESM
officer of the rank of Brigadier or of equivalent
ranks from Navy or Air Force be selected as
Director of Deptt of Sainik Welfare. In case
suitable officers of the rank of Brigadier or
equivalent are not available, officers of the rank of
Colonel or equivalent of Navy and Air Force may
be selected.

(i) Eor Pest of Addl Director. DSW/ZSWO. An
ESM officer of the rank of Colonel/ Lieutenant
Colonel or of equivalent ranks from Navy or Air
Force be selected as Additional Director/Zila
Sainik Welfare Officer. In case suitable officers of
the rank of Colonel/ Lieutenant Colonel or
equivalent are not available, officers of the rank of
Major or equivalent in Navy and Air Force may be
selected.

(iii) In the event of non-availability of suitable
officer as per sub-sub Para (i) & (ii) above,
dispensation shall be sought from Deptt. of ESVI
Welfare, MoD through KSB.

(b) The candidates should have had a clean record of previous
service and good character.

(c) The age of the candidate shall not be more than 59 years
on the crucial date for the post of Zila Sainik Welfare Officer
(ZSWOs) and not more than 60 years on the crucial date for
the post of Director, Sainik Welfare-cum-Secretary Rajya
Sainik Board.

(d) The tenure of Director, Sainik Welfare-cum-Secretary
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Rajya Sainik Board/ ZSWO will be for a period of five years or
65 years of age whichever is earlier, subject to the satisfactory
performance of the concerned Officer.

(e) 1st January of any vacancy year will be the crucial date for
reckoning the eligibility of the applicants for all the posts
covered under these guidelines.

() The candidates should not have availed any other ESM
resettlement or employment benefit from DGR or ECHS or
RSB/ZSB or any other Govt employment (under ESM quota).
An Undertaking to this effect is to be submitted by the
candidates (format placed at Appendix A).

(9) A widow/ dependent of ESM may be considered for these
posts in case of non-availability of an ESM officer. They
should however meet the following additional criteria to be
eligible for the posts: -

(i) Eor post of Director. DSW/RSB.

(aa) Age. Minimum 55 years as on crucial date.

(ab) Educational Qualification. Post-graduate
from a University recognized by Central Sate
Gowt.

(ac) Experience. Should have undertaken duties in
a post of not less than Director/ equivalent in a
Central/ State Govt Organisation/PSU and last
drawn pay should have been equivalent to at least
Pay Level 13 of 7th Central Pay Commission
(CPC).

(i) Eor post of ZSWQ.

(aa) Age. Minimum 50 years as on crucial date.

(ab) Educational Qualification. Graduate from a
University recognised by Central/State Gowt.

(ac) Experience. Should have undertaken duties in
a post of not less than Joint Director/ equivalent in
a Central State Govt Organisation/ PSUs and last
drawn pay should have been equivalent to at least
Pay Level 12 as per 7th CPC.

(iii) Preference may be given to widows/ dependents who have
experience in Defence organisations.”

11. The relevant extract of the appointment order of the writ petitioner in
the leading writ petition is as under:

" IR TSI ST

Gf¥eh HeTUT SFTHIT
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T@T-1127/48-2009-12 (17)/99 S &, 11

TGS: fasieh: 20 3arger, 2009,
EaRIGRER N

ot IaTe ey fA=feifa sifdential &t o U8ur &he &t fafdy @ e a9
o fdar W el dfes FHedmor g gHatd sifiery, a-HH Fo 15600-39100 (
¥ U-5400) & Ug W TFH-3 T 3ifhd SUE H ST e o 3T W ohid &

% o AR <l AH ATl T SIS
1 2 3

1. o et f&eiTy HAR ad eI

2. TSR siivg fdg iR TTEA

3, Fig grg TR &g Jufeeres, Fgeme
4. ST 3| Hig 91Uy TREYR

5. FHHIUE i, FHAR TR

6. el Fredl et UTodh SRS

7. AR s uret &g HEYT

8. HoR T gfiareda HOTFH R

9, AR foie AR g ICEEIN

10. o epwrUee HRer W= UTvey TR

11. o deie IRTA= HHAR NG
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12. FHricl AT FAR L AR

13. Ao fe faora &g FHHER &

14. TSR AR Iq1ed aatedn

2-9f} ASTUTA HEled Ith STTRTIGT chl TaT LAt HIRIUR TgUT heel ohl fafer & faet
TR Ryifed &ed 8:-

(1) I QARGh SRR UgUT e <l fafe & e o ol dfdar W ghit, serd sit
TSTUTA HRICH gRT Ueh HTg hl ANfed 37UaT 3Tk T TR Udh HIg &l da- Sehe a1
AT GIRT Teh HIE <l ACH o TR Ik Jd FHIG - X & ST |

(2) I AATY & TG Seh! WAl T FGII S I T | Ith Hidal Tad: FHd
REERSIDil

(3) GAFGRE i Fafe & I ARGl H1 I Widhd UGl o T & TER
TR Elhd el (ol STRAT, Sfces Fgfh bl afd 3 SifemTiat i 3 gRT &1
§ TG & HHT TS a1 bl SR H & el g, USH (RAR0T & )
TR UL A H Iuferd U &l S [eiRd Had daq sa= gl e
HIYFTRAT BT g UL & TR H SRR HETIEThR, IR Yol gRT H1Y gl
3T TSt~ ThIS<d UL, SATRIETE & UTCd <l ST | 3 STTaahTieat ahl U off
T & UTCT Bl oAt | ekl AN UG TR AT {[G a1 T S[g UL o
T R s A vfdaeet 3 @rer & gi:-

() a TrefRor & Bfes S &t 3ufard eI R i of st srgEe E g

(@) T Y& 97 9 g UL HT TN GAGINId UG o da-THH o Aldehad &
31t a7 3ifeaw 3Mefed A= I 31Tk &l ST &, ) Hewle Ud 37 o ad=HH &
STfeRay a1 f~an 3MMeRa da-, ST ot &1 &I, W < 8|

(4) 3 Tt STferenRTet e SIuft & IreTafd ST 21T | 3Ih Ug TR SRR 8o
e o T ST il O TS ATATS o [T 3 Aod TR oh HHATA!
TR ] (T & SIER AT U 4F BRI, TR IS UgUT qe gfth <t Fiftd &
HY 3 1S T T T el enl|

(5) foxita &=d YRl WUs-2, WF-2-4 & Fgdeh aw-157 (T) & A qo
TJafaydeh THY-FHI TR Hid T 1eR & AR Io ALY HHATRAT o
TR 7T ¢ BT |

(6) Hfaar R Mg g ATHRAT i T AT AT FHHATRT ol aeg I
(7) 3= AHe | off I6 STAT HHATRA! bl Hifd T S|

(8) IWIh Al o e AYER! il fO<ig ged gRAe @Ue-2 9M-2-4 &
ORIE-S H {38 T ey U ol HsUTeT HRUR T80T e o 06 HIE o e
& TerT S|

(9) Forges ot T2 iRl 2Bt R Sl o SR A A
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UH TR0
T giEa”

Appendix 'B'

Model Agreement Form No. 1|

"Clause-11. Notwithstanding anything hereinbefore contained the party
of the first part shall unless otherwise decided by the Government be
entitled to receive in whole or in part as may be authorised by the
Government the benefits of any Improvement that may be sanctioned by
the Government subsequent to the date of these presents in the terms and
conditions of service of members of the branch of the public service to
which he may for the time being belong and the decision of the
Government in respect of such improvement in the terms and conditions
of service of the party of the first part shall operate so as to modify to that
extent the provisions of these presents.”

12. Facts are not an issue, it is not in dispute that the
writ petitioner(s) herein were engaged asZila Sainik Kayan Evam,
Punarvas Adhikari on various dates, the tenure was initially for two
extendable period of two years subject to satisfactory performance,
though at the time when they were engaged as Zila Sainik Kalyan Evam,
Punarvas Adhikari, the guidelines dated 06.08.2009 provided employment
on tenure basis initially for two extendable periods of two years at atime
subject to satisfactory performance, but in no case is beyond 60 years.
The said guidelines dated 06.08.2009 came to be superseded by virtue of
the guidelines dated 26.12.2013, according to which, the services of the
appointed Zila Sainik Kalyan Evam, Punarvas Adhikari were to continue
upto 60 years subject to satisfactory performance by the concerned
officers in that regard. However, by virtue of the guidelines dated
13.08.2024, the earlier guidelines dated 06.08.2009 on 26.12.2013 came
to be superseded and now the term of theZila Sainik Kalyan Evam,
Punarvas Adhikari was to be for a period of 5 years or 65 years of age,
whichever is earlier, subject to satisfactory performance of the concerned
officers.

13. Though the writ petitioner(s) claimed that the writ petitioner(s) were
entitled to get the benefit of the extension of the term as provided in the
guidelines dated 13.08.2024 but the respondents dispute the same.
The petitioner(s) claimed that in view of clause-11 of the Appendix-B
Module Agreement Form-Il, thepetitioner(s) are entitlted to any
improvement in the service condition which may occasion from time to
time.

14. In order to address the said issue, what would be relevant, would be
the language employed in the guidelines dated 13.08.2024. Plainly and
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simply, the guidelines dated 13.08.2024 supersede the earlier guidelines
and Clause 3(d) which deals with the dligibility criteria pertaining to the
tenure, it is provided that the tenure of the Zila Sainik Kalyan Evam
Punarvas Adhikari would be for five years or 65 years, whichever is
earlier. Meaning thereby that it is not automatic that a Zila Sainik Kalyan
Evam Punarvas Adhikari who is already working post completion of 60
years is to be automatically alowed to continue till the attainment of the
65 years, however, rather to the contrary, the position is converse that the
tenure should not be more than five years.

15. Importantly, in the present case, the writ petitioner(s) were already
working asZila Sainik Kalyan Evam Punarvas Adhikari from the
respective dates of their appointment and they had worked for more than
5 years, thus they are entitled to continue beyond 60 years, particularly,
when they have completed more than 5 years which denudes their claim
to continue till 65 yearsin view of the language employed therein.

16. In a recent decision, the Hon'ble Apex Court in Prakasan M.P. and
others v. State of Kerala and another; AIR 2023 SC 4059 had the
occasion to consider the right of an employee seeking enhancement of the
age of superannuated and it was observed as under:

"12. In a somewhat comparable case on facts that arose in New Okhla
Industrial Development Authority and Another vs. B.D. Snghal and
Others, the appellant - Authority (NOIDA) had resolved to recommend
enhancement of the age of superannuation of its employees from 58 to 60
years. The said proposal, when sent to the State Government for prior
approval, was turned down. This led to the aggrieved employees filing a
writ petition before the High Court of Judicature at Allahabad which was
allowed and NOIDA was directed to consider the matter afresh and
forward its proposal to the Sate Government for its approval. It was left
open to the State Government to consider giving effect to the increase in
the age of retirement from the date when NOIDA had resolved to bear the
financial burden for the increase of age or from such date as it may
consider expedient. This time, the State Government acceded to the
proposal received from NOIDA for enhancing the age of retirement to 60
years, but made the said decision prospective. Aggrieved by the refusal of
the State Government to make the decision retrospective, the respondents
amended the pending writ petition which was allowed by the High Court
that struck down the provision of making the decision prospective and
directed that such of the respondents who had retired from service by
then, would be deemed to have worked till the extended age of retirement,
with all consequential benefits. Challenging the said decision, the Sate of
Uttar Pradesh filed a Petition for Special Leave to Appeal under Article
136 of the Constitution of India, which was allowed by this Court with the
following observations :

“22. Whether the age of superannuation should be enhanced is
a matter of policy. If a decision has been taken to enhance the
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age of superannuation, the date with effect from which the
enhancement should be made falls within the realm of policy.
The High Court in ordering that the decision of the State
government to accept the proposal to enhance the age of
superannuation must date back to 29 June 2002 has evidently
lost sight of the above factual background, more specifically
(i) the regjection of the original proposal on 22 September
2009; and (ii) the judgment of the Division Bench dated 17
January 2012 refusing to set aside the order rejecting the
proposal on 22 September 2009 which has attained finality.
But there is a more fundamental objection to the basis of the
decision of the High Court. The infirmity in the judgment lies
in the fact that the High Court has trenched upon the realm of
policy making and has assumed to itself, jurisdiction over a
matter which lies in the domain of the executive. Whether the
age of superannuation should be increased and if so, the date
from which this should be effected is a matter of policy into
which the High Court ought not to have entered.

XXX XXX XXX

24, Whether the decison to increase the age of
superannuation should date back to the resolution passed by
NOIDA or should be made effective from the date of the
approval by the State government was a matter for the State
government to decide. Ultimately, in drawing every cut-off,
some employees would stand on one side of the line while the
others would be positioned otherwise. This element of
hardship cannot be a ground for the High Court to hold that
the decision was arbitrary. When the Sate government
originally decided to increase the age of superannuation of its
own employees from fifty-eight to sixty years on 28 November
2001, it had left the public sector corporations to take a
decision based on the financial impact which would result if
they were to increase the age of superannuation for their own
empl oyees.

25. From time to time the authorities of the Sate took a
decision bearing upon the exigencies of service prevailing in
each organisation....... The Sate government had evidently
determined that it was for each organisation to consider and
determine the impact of the financial burden, and based on
that the organisation was to submit a proposal for the
approval of the government.

26. The High Court's observation that the Government order
on 30 September 2012 increasing the age of superannuation
prospectively is arbitrary seems to be based on the premise
that the respondent-employees have a vested right to the
increase in the age of retirement on the passage of the
resolution by NOIDA. However, Section 19 of the Act
stipulates that regulations - which would include amendments
asin this case - will require the previous approval of the State
Government. The employees will have a vested right to the
increased age of superannuation only after the service
regulations are modified upon approval of the Sate
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Government, and from such date as maybe prescribed by the
Government. Para 1(ii) of the government order issued on 30
September 2012 clearly and in unambiguous terms states that
the order shall come into force prospectively. The government
order can be qgiven retrospective application only if expressy
stated or inferred through necessary implication. Therefore,
the respondent- employees could not have claimed a vested
right that the enhancement in the age of retirement should be
made effective from the date on which NOIDA had resolved to
submit a proposal for the approval of the government.”

(Emphasis added)"

17. So far as the reliance has been placed upon clause-11 of
the Appendix-B Module Agreement Form-Il being the part and the parcel
of the appointment order which gives benefits of the change in the service
condition is concerned, the same is of no aid or assistance so the
writ petitioner(s), particularly, when the benefits cannot be accorded and
mere asking, however, they are subject to the terms and conditions so
mentioned in the guidelines providing for extension of tenure.

18. Even otherwise this Court in exercise of jurisdiction under Article 226
of the Constitution of India cannot by ajudicial fiat direct the respondents
to violate their own provisions.

19. So much so Clause-3(d) of the guidelines dated 13.08.2024 which
provides for 5 years or 65 years whichever is earlier has not been
guestioned.

20. Asregard, the reliance placed upon the judgment of the Hon'ble Apex
Court in B. Prabhakar Rao and others (supra), the sameis not applicable
as it is distinguishable. As here in the present case, there is no irrational
classification.

21. So much so the judgment in Manish Gupta and Ancther (supra) is
also distinguishable even the reliance placed upon in Shashthi Dutt
Shashtri and others (supra), is also misconceived.

22. Considering the case from the four corners of law and irresistible
conclusions stand drawn that the writ petitioner(s) have miserably failed
to show any illegality committed by the respondents in not permitting the
writ petitioner(s) to continue till 65 years.

22. Accordingly, the writ petitions stand r ej ected.

February 10, 2026
Ashu

(Vikas Budhwar,J.)

Digitally signed by :-
ASHUTOSH KUMAR PRAJAPATI
High Court of Judicature at Allahabad



		2026-02-19T17:49:33+0530
	High Court of Judicature at Allahabad




