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1. Heard Shri Ajay Pratap Singh, learned counsel for the petitioners
and Shri Rajeev Srivastava, learned Additional Chief Standing Counsel
for the respondents-State.

2. Both the writ petitions are being decided by means of a common
judgment and order treating Writ-A No.1339 of 2013 to be leading writ
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petition and the judgment and order passed therein, shall be equally
applicable to both the writ petitions.

3. By means of the present writ petition, the petitioners have prayed
for issuance of a writ in the nature of Certiorari, quashing order dated
31.10.2012 passed by opposite party no.3 (Joint Director of Education,
Devi Patan Division, Shiksha Bhawan, Faizabad) as contained in
Annexure-1 to the writ petition, with further prayer to issue a writ in the
nature of Mandamus commanding the opposite parties to allow the
petitioner to work on the post of Assistant Teachers in attached Primary
School viz. Balrampur Girls Inter College, Balrampur and to ensure
payment of salary to the petitioner every monthly regularly.

4. Factual matrix of the case is that Balrampur Girls Inter College,
Balrampur is an institution imparting education upto intermediate
standard. The recognition of the primary section has also been granted
by the State Government. The institution is receiving grant-in-aid from
the State Government of Uttar Pradesh.

Eleven posts of Assistant Teacher in attached primary section was
vacant in the institution time to time due to retirement of the teachers.
The selection process was started by the Committee of Management
through Authorized Controller of the institution by way of
advertisement.

The petitioners applied for the appointment and after
recommendation of the selection committee, the opposite party no.5
issued appointment letters in favour of the petitioners on the post of
Assistant Teacher in attached primary section. In pursuance thereto the
appointment letters, the petitioner reported their joining to the
Authorized Controller of the institution on 31.8.2010 and the same was
accepted by the authority concerned.

Thereafter, the matter was referred before the District Inspector of
Schools for grant of approval of the appointment of the petitioner by the
opposite party no.5 and the District Inspector of Schools has
recommended the same before the Joint Director of Education for further
action.

Some persons who were also appointed along with the petitioners
preferred Writ Petition NO.1452 (SS) of 2012 and the same was
disposed of vide order dated 23.3.2012 passed by the Hon'ble Court with
the direction to the Joint Director of Education, Devi Patan Division,
Faizabad to take decision in respect of the petitioners selection within
three months.
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A review petitioner was also preferred against the order dated
23.3.2012 by the Committee of Management but the same was also
disposed of with the direction of the earlier order vide order dated
21.5.2012.

The Joint Director of Education, Devi Patan Division, Faizabad
passed the impugned order rejecting the claim of the petitioners on the
post of Assistant Teacher in attached primary section on the ground
which has nothing to do with the reality and only due to non-fulfillment
of his legal demand despite of fact that the petitioners were appointed by
following the due process after making proper advertisement bu the
same has not been considered by the then Joint Director of Education in
most illegal manner.

5. Submission of learned counsel for the petitioner is that the
impugned orders have been passed basically on the ground that the
Authorized Controller has refused that he has not made signature on the
appointment letters of the petitioner and in this regard, submission of
learned counsel for the petitioner is that whole selection process has
been made by the Authorized Controller and under the pressure on the
Joint Director of Education, he has made false statement.

6.  Next submission of learned counsel for the petitioner is that the
ground of the impugned order cancelling the selection process has been
made that there was no approval of the State Government regarding
appointment of the petitioners. Submission of learned counsel in this
regard is that according to the judgment and order dated 17.4.2012
passed by this Court in Special Appeal No.69607 of 2010, no fresh
sanction is required prior to filling of the post in attached primary
section.

7.  Next submission of learned counsel for the petitioner is that after
1ssuance of the Government Order dated 25.5.2012, the Joint Director of
Education can only remand the same before the concerned District
Inspector of Schools, Balrampur, as such the order which has been
impugned in the writ petition is wholly without jurisdiction.

8. Last submission of learned counsel for the petitioner is that by
means of an order passed by the Hon'ble High Court, jurisdiction cannot
be created upon any Public Authority who is not empowered to pass the
order.

9. In support of his submissions, learned counsel for the petitioner
has relied upon the following judgments:
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"(i) Anurag Kumar Singh and others v. State of Uttarakhand
and others reported in MANU/SC/1174/2016

(ii) Suresh Chandra Mishra v. State of U.P. Thru Secy.
Secondary Edu. Civil Sectt. Lko. & others (Case:- SERVICE
SINGLE No.6600 of 2018, decided on 10.7.2018)"

10. On the other hand, Shri Rajeev Srivastava, learned Additional
Chief Standing Counsel submits that the entire proceedings of
appointment was forged and fabricated. The Authorized Controller has
also refused that he has not issued appointment letters in its signature.
He next submits that the impugned order is just and valid and has been
passed under direction issued by this Court and, therefore, there is no
illegality or infirmity in the order impugned.

11. Having the rival submission of learned counsel for the parties, I
have perused the material on record and law-reports cited by learned
counsel for the petitioner.

12.  First question which came for determination is that whether the
Regional Joint Director of Education is having jurisdiction to pass the
order or not. Government Order dated 25.5.2012 empowers the District
Inspector of Schools to pass order of approval in regard to appointment
made in primary section of attached intermediate college, therefore the
order passed by the Regional Joint Director of Education after issuance
of the Government Order is wholly without jurisdiction.

13. In regard to question that whether the High Court can create
jurisdiction upon an authority by passing the order, this controversy has
already been settled by the Hon'ble Supreme Court in the case of
Anurag Kumar Singh and others v. State of Uttarakhand and others
reported in 2016 (9) SCC 426, operative portion of which is extracted
hereinbelow:

"Judicial discretion can be exercised by a Court only when there
are two or more possible lawful solutions. In any event, courts
cannot give any direction contrary to the statute or rules made
thereunder in exercise of judicial discretion. It will be useful to
reproduce from Judicial Discretion (1989) by Aharon Barak which
is as follows:

"Discretion assumes the freedom to choose among several lawful
alternatives. Therefore, discretion does not exist when there is but
one lawful option. In this situation, the Judge is required to select
that option and has no freedom of choice. No discretion is
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involved in the choice between a lawful act and an unlawful act.
The Juge must choose the lawful act, and he is precluded from
choosing the unlawful act. Discretion, on the other hand, assumes
the lack of an obligation to choose one particular possibility
among several.".

14. While deciding the controversy involved in the present writ
petition, the relevant portion of Government Order dated 20.5.2012 is
being quoted below:

" gy G115 (F)/15-12-2012
gref @rveft A7 I,
wfag,
30Y. IIT/

war ¥,

13rerr faaers, @l

3040, o173/

f&T 3T 12 TGS fedid: 25 s,
2012

139 geor & JUTHHIT TerRIaT HIF FIedfad fAeerdl § Trg T
YT 5 9T &1 3IgF1T & IR [gfch &1 aw T 4 Gerer|

TElee

SURIE 139 39 & GF T Flo -1-1910/537/2012-13, faia 19 374,
2012 & G 5 3T T8 BET P 99T §ITT & 13 9% HIg™) T 7 37 75
GoTT BRI ST G & 3eATqd! Bl [7gfh @R TABIT T8 IA1G9T% S
YR §gI 8g HIEGA &R [ [ O ¥& HTHI Pl Heid old §Y
ATTAIRET TET-783/796-03-04 St (1)/03 &1 19 3BT, 2003 FRT Ih HBR
& [dereral H g Gor, ARG HeT avf bl SIgAId, gl ae SIgEIeT b
RIS qUieYTr T @1 Yaigara a@ ST 3@ o & SR f7F T e
3 77 ol 59 37 T o fa Hanfgra | R & arer el o7 il
faener @1 @17 e, gioid 95 Jifie GRuE SR SRR & aroed 1
IR ¥ vt §Y 9T @1 TR @R 9T Bl qalgaid & SR @l Sl

- O IRIAT IaeT & 3T SYetseT Rfbl & G Fa-eIaT gT
IR gvdrg & QU= GHYS Y & INdd 916 PN ARSI ¥aY O
gYIeITT @ SUNT=T T @bl 9T @Y U ST ¥aY O¥ GuIEIiaNT=T Rk gel
P R T B FI I T A g e ghar & 37 sreara) bt
GHITCRICT @IawT T 8l & BIRT (21T R PorTfad 8ier &1

3-  [F:gcw v 17 e SIfEdR SIfATET A1l 81 5 & IR I8
3IIRETS &1 T & 13 7=l @ folerr rf 8 Sredrqd! bl FHT § [Fener o
SYeTsEraT GrATaT 1T S

4-  PlIGT gENo 5 (Fer Re Jifder Ger12977/2012-5798 dieft i
el R FifeenT HeEaT-25733/2012 S9E PITYY) Flo e &RT 4 TG
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IR T4 4 R Uel 9v el @l /g1 9 @1 qargArd & Iuer= o
ST 3R HeBvT H I aTet AT [3er Ov =T &7 &1 Tl &1

5- g WIHN [dEnerl J e & gaT /gl § aeed
[AHraet §917 T GBN0T T @& Wb [dar 4 & 37 G [HaHac
TG 84 a@ GH g Mg 4T 3 R ggl @l wR o d s/gard e
T @ PN GEET oo faenery fANigeE! Bl kI S T [,
Ffefaa siaf va gias==r & srefiF, fotar o &

(i) 9% Gor, STARFT e Tt $t 3rgFfa 83 ST @7 SifemR Sl
faerer [A¥9eia @l 81 81T

(ii) ST &I & THT T<Ig HIgA] THFT &1 Si7erfay fer1 eff 3ilv
Y GIUET IdaTT F fba] 79Tt 8 T G G SeTT faEerT
ARerm qINT 15T ST 31918 81T/

(iii) HI=ETH GRT 9 [l GIoT Ug & [deg Agfch @1 srgaid forer
faener g | AFf SR a1 e [¥Ige g S
faeTTer 5 S7ervT ST &1 Gtipd BT Fel, 3ifae e § erE)
bl SYIERIIT BT HATT 77 &I

(iv) ISTeTT fAenerey fARiere I8 Girad @i 135 iy @1 Tl areeel
3rerar 78l

(v) FoTeTr faene ARIed gIvT Si9 ot 8g gl & i ar Swebht
G 18T A9 vF T @l [T $9 G IUerse @RIl ]
19T I T/

wi) 19eTr faenerr s gRT o d G&IT & GmE BRI
3ITEATH) BT T BT G 7D

(vii) & STER [T ST 37arRt 8F1 e faener AYas I8
AT a7 135 STRGETT 4] BT HSTE & STFUTTT 15T ST &7 &1

(viii) TGH [T (@] §RT TTGGIT YFUT & QN FHIEd 9T
faerTerT AN1gd GINT 9GT @l TR G &g &1 TR SgElT BT GraT
ATET &9 & 137 ST GIArad 131 ST

(ix) [AETTeT Fa-¢ciA U4 [ScTT [aelerd (A8 bl GRIw=e &7 Fepeor
T 5 3 O [FIHINIR SUSTHE BHriaTe] Traf-2id Ted & & HI
eyl

STRIBIFAR TIg TR THFT 5 S9! &1 STASE AT THIaE ST
#WW%@?&#%WW@WW#W%@Q
IS FERI-783/79-6-03-4 ST (1)/03 1775 19 3BT 2003 5197 fgfenart
T &1 GaIFAId & SURIT 133 ST @ [759r 13 T @], b1 eraeoiT FH1H bt
STt 81 "

On perusal of the relevant provisions of Government Order, it

recites that the power to grant of approval to the appointment of the

Assistant Teacher appointed in Primary Section vests in District

Inspector of Schools.

16.

In view of the law report referred hereinabove, there is no

substance in the submission of learned Additional Chief Standing
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Counsel for the respondents that the order of the Regional Joint Director
of Education rejecting the claim of the petitioner is valid order. In view
of the provisions contained under the Government Order, District
Inspector of Schools is empowered to pass appropriate order of approval,
therefore the respondents have committed gross illegality in passing the
impugned order.

17. In the order of the Hon'ble Supreme Court, a direction was issued
to pass appropriate order in accordance with law and the statutory rules
provided under the Statute and Rules. In case Regional Joint Director of
Education has perused the Government Order dated 20.5.2012, he would
not have passed the order impugned and the matter would have been
referred to the District Inspector of Schools who has held to be
competent to pass appropriate order of approval.

18. In view of the judgment referred by the Hon'ble Supreme Court in
the case of Anurag Kumar Singh (supra), the Hon'ble High Court
cannot create jurisdiction upon the authority to pass an order of
approval. Therefore, the order being wholly without jurisdiction is liable
to be set aside.

19. Accordingly, impugned order dated 31.10.2012 passed by opposite
party no.3 (Joint Director of Education, Devi Patan Division, Shiksha
Bhawan, Faizabad) as contained in Annexure-1 to the writ petition is set
aside.

20. In the result, both the writ petitions succeed and are allowed.
However, the respondent- District Inspector of Schools is directed to
discharge its duties as provided under Government Order dated
20.5.2012 and to pass appropriate reason and speaking order after
affording opportunity of hearing to the parties for the grant of approval
in accordance with law within a period of two months from the date of
production of a certified copy of this order.

(Irshad Ali,J.)

March 25, 2026
GK Sinha

High Court of Judicature at Allahabad,

Lucknow Bench
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