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HON'BLE VIKAS BUDHWAR, J.

1. Heard Sri Himanshu Singh (A/H 0277/2019) Advocate holding brief of
Sri Siddharth Khare, learned counsel for the petitioner and Sri Gaya Prasad
Singh, learned Standing Counsel, who appears for State-respondents.

2. Instructions have been supplied by Sri Gaya Prasad Singh, learned
Standing Counsel, submits that he is well equipped with the instructions and
the instructions are self-sufficient for disposal of the writ petition and he
does not propose to file any further affidavit and the petition be decided on
the basis of the documents available on record, thus with the consent of the
parties, writ petition is being decided at the fresh stage.

3. The case of the writ petitioner is that he happens to be a Junior Engineer
in the Irrigation Department of the State of U.P., on 13.06.2025 an order
came to be passed by the Engineer-in-Chief (Project), Irrigation & Water
Resources Department, U.P. transferred the writ petitioner to Saryu Nahar
Maintenance Division, Gonda from Sinchai Nirman Khand, Siddharth Nagar
and thereafter thewrit petitioner aleged to have been relieved on
23.06.2025. Questioning the transfer order, thewrit petitioner preferred
Writ-A No. 9224 of 2025 (Sanjay Kumar Maurya v. State of U.P. and 5
others) in which on 10.07.2025, the following orders were passed:

"The submission advanced by learned Senior Advocate appearing for
petitioner is that the order of transfer impugned herein this petition
passed by the Chief Engineer Project dated 13.06.2025 is stigmatic in
nature as it casts aspersion regarding work and conduct of the petitioner
at the current place of posting.
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He submits that some recommendation by way of complaint was made on
05.06.2025 by the Superintending Engineer which has been taken as a
ground to transfer the petitioner with the allegation that petitioner has
not been taking interest in discharge of his administrative duties. Learned
Senior Advocate submits that such an order of transfer would be punitive
in nature in the event it is made upon some recommendation by way of
complaint made by the authorities in the matter of discharge of duties of
the employee at a place of posting.

Learned Standing Counsel at this stage seeks time to have instructions in
the matter. Accordingly he is allowed two weeks time to have instructions
in the matter.

Connect this case with Writ A N0.9142 of 2025 and list on the date fixed
in the said case.

In the meanwhile no action shall be taken against the petitioner pursuant
to the order of transfer dated 13.06.2025."

4. Thereafter the writ petitioner post grant of interim order, the writ
petitioner preferred an application on 23.07.2025 before the Executive
Engineer, Sinchai Nirman Khand, Siddharth Nagar for joining, ultimately
the Writ-A no. 9224 of 2025 came to be allowed in terms of the orders
passed in Writ-A No. 9142 of 2025, on 31.07.2025, the order passed in Writ-
A No. 9224 of 2025 is being quoted hereinunder:

"1. The controversy involved in this case leading to the transfer of the
petitioner, is identical to the one involved in Writ-A No0.9142 of 2025
which has been allowed today.

2. In the circumstances, this writ petition also stands allowed in terms of
the order of the date passed by this Court in Writ-A No.9142 of 2025.

3. The order of transfer dated 13.06.2025 is hereby quashed with the
same directives and principles as given in the order passed by this Court
in Writ-A No.9142 of 2025."

5. The order passed in Writ-A No. 9142 of 2025 (Shambhoo Nath Kushwaha
v. State of U.P. and 5 others) is being quoted hereinunder:

"1. Learned Standing Counsel has obtained instruction in the matter
which is taken on record, copy whereof has been supplied to learned
counsel for the petitioner.

2. Heard Si Ashok Khare, learned Senior Advocate assisted by Si
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Himanshu Sngh, Advocate holding brief of Si Sddharth Khare, learned
counsel for the petitioner and learned Standing Counsel.

3. By means of this petition filed under Article 226 of the Constitution of
India, petitioner has assailed the order dated 13.06.2025, whereby, he
has been transferred from Sddharth Nagar to Ayodhya to be stigmatic in
nature and hence punitive.

4. It Is submitted that very recitals contained in the order show that
petitioner has been subjected to transfer by way of disciplinary action for
alleged violation or non-compliance of the directives issued by the higher
authorities, which was claimed to have amounted to an alleged
misconduct. Learned counsel for the petitioner submits that transfer is
bad for two obvious reasons: firstly, petitioner being office bearer of the
Employees' Union ought not to have been transferred in the first instance
in view of the relevant Clause 12 of the Transfer Policy dated 06.05.2025
that carves out union leaders to be exceptional cases; and secondly,
transfer cannot be done by way of a punitive action.

5. In support of his above second submission, learned counsel for the
petitioner has placed reliance upon the judgment of the Supreme Court in
the case of Somesh Tiwari vs. Union of India and Ors. AIR 2009 Supreme
Court 1399.

6. Learned Standing Counsel has obtained instructions in the matter and
as per the instructions, petitioner has been subjected to transfer in full
compliance of the provisions contained in the Clause 12 of the Transfer
Policy dated 06.05.2025, according to which, if there are complaints
against the office bearers and if they are found to be involved in an
activity resulting in indiscipline and which affects the performance of
duty and is also indication of misconduct, in such cases the office bearers
can also be transferred. He has placed Clause 12 of the Transfer Policy
dated 06.05.2025 before the court, which runs as under:

"12. TR HHATNT oh AT YT Tl Tl oh UGITRIRET oh TITARIT:-
TR Ydehi o AT YT AdT 9Hi o Yol / HUsd / fSierm TR o 3remey ud
T & TUFAOT 31ch gIRT A6 H TR ahe-l ol fald & 2 a9 ek = fhd
ST | foheq Ih UQIRIRINT ol g FiayT & o1 31ef I8 18 & foh SHed & favg
H T, FHEER FUAT YT T et Tt It TAHFAR0T g fhar S
HehdTl|

TRATEl, YETER § SO ohed, USR] d gERol § foied 84 &
P e R 2 12 I R | I L B G R 1 e A P M I G Gl
TR ST UTeH JRd £ 3t UGl EehIied ot 8 9 & it off THraeut o S
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TH:-

1. UG § TG HaT Tl o USTRSTRAT 1 TR0 edd St gd
HUSHA H HRRA UGIEehR! Tl TRV HUSARITH ol Aeqid TR Haf &R &
fordr ST ||

ii. T TR U T Tl oh UGIERIA] ol TTI-RUT [aWmTeAes Sl S
& IWIA A TR I fohar S Fam|

UK oh JATAIh HaT Tl o It UQIARIREG! ol a1 i 13 78, 2022
& IR U | & URTdH A fohar STET aeT g&enl |0l et fAdss
TR bt Bt 1"

(emphasis added)

7. Fromthe instructions it further transpires that some work was allotted
to the petitioner under the order of a higher authority dated 19.03.2025
for the purposes to construct a dam but instead of complying with the
directives issued by the higher authority, petitioner wrote back to
authority that such double duties and attachment orders have already
been held to be not permissible and hence he cannot be forced to
discharge duties as per the directives issued. Upon this letter being
written the Executive Engineer took seriously and as an exception and
required the petitioner to submit his explanation to which the petitioner
states that he had offered his explanation by letter dated 29.05.2025 but
that remained unanswered and, instead of holding meeting and
cooperating with the employees, the authorities proceeded to recommend
transfer of the petitioner.

8. It is thus contended that if the petitioner was to be transferred by way
of punitive action then show cause notice was a must, inasmuch as the
transfer can not be made by way of action as a result of some
departmental proceedings. Paragraph 19 and 20 of the judgment that has
been relied upon in the case of Someshwar Tiwari (Supra) is reproduced
hereinunder:

"....19. Indisputably an order of transfer is an administrative order. There
cannot be any doubt whatsoever that transfer, which is ordinarily an
incident of service should not be interfered with, save in cases where inter
alia mala fide on the part of the authority is proved. Mala fide is of two
kinds - one malice in fact and the second malicein law.

20. The order in question would attract the principle of malice in law as it
was not based on any factor germane for passing an order of transfer and
based on an irrelevant ground i.e. on the allegations made against the
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appellant in the anonymous complaint. It is one thing to say that the
employer is entitled to pass an order of transfer in administrative
exigencies but it is another thing to say that the order of transfer is
passed by way of or in lieu of punishment. When an order of transfer is
passed in lieu of punishment, the same is liable to be set aside being

wholly illegal."

(emphasis added)

9. Having heard learned counsel for the respective parties and having
perused the record, pleadings raised in the writ petition and the
instructions placed before the court, | find that it is because of certain
correspondence that had taken place between the petitioner and
respondent authorities in the District that spelled off the controversy
leading to alleged indiscipline or misconduct on the part of the petitioner,
more so in the circumstances when he was office bearer of the Employees
Union. Ultimately instead of holding talks and peacefully resolving the
issues, the authority proceeded to get rid of the office bearer and hence
passed an order of transfer giving a reason therein that petitioner was
guilty of grossindiscipline.

10. From the observations made by the Supreme Court as quoted above,
there can be no doubt about this legal position that an action adverse to
an employee as a result of authority forming a view qua such an employee
to have committed misconduct, to transfer him, would render such an
exercise of administrative power to be vitiated for malice in law. In the
present case action to transfer taken appears to be clearly by way of
punishment as the authorities being assigned reason of indiscipline and
for violating directives of the higher authorities by the petitioner.

11. In the circumstances, therefore, the order of transfer would definitely
fall within the mischief of principle of law laid down by the Supreme
Court in the case of Somesh Tiwari and hence liable to be held
unsustainable.

12. However, it is always open for the respondent authorities to transfer
an employee in administrative exigency if they find such an employee has
become a nuisance value but for this, only ssimple transfer order should be
passed transferring an employee in administrative exigency. In such
cases, therefore, even the office bearers of the Employees Union would
not fall in exception clause of the transfer policy and so they can also
subjected to transfer taking the recourse to the Clause 12 of the Transfer
Policy dated 06.05.2025.
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13. In the circumstances, writ petition succeeds and is allowed.
14. Order dated 13.06.2025 is hereby quashed.

15. However, it will remain open for the authorities to pass transfer order
in administrative exigency if it so desire in the next session 2026-2027."

6. Since according to the writ petitioner, he is not allowed to join so the writ
petitioner preferred another representation/ request letter before the
Engineer-in-Chief, Head of the Department, Irrigation and Water Resources
Department, Lucknow on 19.08.2025 followed by another representation/
request letter dated 09.09.2025. Thewrit petitioner in this regard also
preferred a Contempt Application (civil) No. 5560 of 2025 in which notices
were issued. Thereafter thewrit petitioner was alowed joining on
25.10.2025, however, when the writ petitioner stakes his claim for payment
of salary and benefits for the period from 24.06.2025 till 24.10.2025, the
same came to be negated on 02.01.2026 by the Executive Engineer, Sinchai
Nirman Khand, Siddharth Nagar mentioning therein that the writ petitioner
isto apply for sanctioning of the leave for the said period, particularly, when
despite being advised to join on 04.10.2025 and 13.10.2025, the writ
petitioner did not join immediately, however, he joined on 25.10.2025.

7. Questioning the same, the writ petitioner has been filed the present writ
petition.

8. Post passing of the order, today instructions have been forwarded under
the signature of Executive Engineer, Sincha Nirman Khand, Siddharth
Nagar dated 07.03.2026 which is taken on record and marked as Appendix
A.

9. Learned counsel for the writ petitioner has submitted that the order
impugned cannot be sustained for the simple reason that the same omits the
crucial aspect of the matter that the writ petition so preferred by the writ
petitioner questioning the transfer order dated 13.06.2025 came to be
entertained and interim came to be passed on 10.07.2025 followed by
allowing of thewrit petition and setting aside of the transfer order dated
13.06.2025 on 31.07.2025. Submission is that once a transfer came to be
guashed then in the eyes of law, it will be presumed then there is no transfer
order passed and the writ petitioner from the very inception was ready and
willing to serve the department but he is not alowed to join and post filing
of contempt petition and issuing of notice, the writ petitioner was accorded
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joining on 25.10.2025.

10. Learned Standing Counsel on the other hand submits that though there
happens to be important aspect of the matter going into the root of the issue
relatable to the staying of the transfer order and setting aside of the same but
the same has not been considered. He submits that the order be set aside and
the matter be remitted back to the authority to pass fresh orders.

11. | have heard learned counsel for the parties and gone through the records
carefully.

12. Facts are not inissue. It is not in issue that the writ petitioner came to be
transferred on 13.06.2025 from Siddharth Nagar to Gonda and the writ
petitioner was relieved on 23.06.2025. The transfer order came to be stayed
in Writ-A No. 9224 of 2025 preferred by the writ petitioner on 10.07.2025
and ultimately the writ petition came to be allowed on 31.07.2025 while
guashing the transfer order. The writ petitioner claims that he was not
allowed joining so preferred contempt application and issuing of notice,
the writ petitioner was accorded joining on 25.10.2025. The order impugned
proceeds upon the fact that despite allowing the writ petitioner to join the
post in question on 04.10.2025 and 13.10.2025, the writ petitioner joined on
25.10.2025, thus, the writ petitioner is to apply for sanctioning of the leave
cannot be said to be a correct approach, particularly, when the crucial aspect
of the matter relatable to the import and the impact of staying of the transfer
order and consequential setting aside of the same has not been adverted too.
The law is well-settled that once an order is set aside then it is presumed that
it was never in-existence. Since the aforesaid crucial aspect of the matter has
not been adverted, thus, the order cannot be sustained and needs to be
revisited.

13. Accordingly, the writ petition is being decided in the following manner:

(@). The order dated 02.01.2026 passed by the respondent no.6, Executive
Engineer, Irrigation Construction Division, Siddharth Nagar is set aside.

(b). The matter stands remitted back to pass fresh order strictly in
accordance with law after putting notice to the writ petitioner.within a period
of two months from the date of presentation of the certified copy of the
order.

14. Accordingly, the writ petition stands disposed of .
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15. Instructions filed today are taken on record and marked as appendix A.

Mar ch 10, 2026
Ashu

(Vikas Budhwar,J.)

Digitally signed by :-
ASHUTOSH KUMAR PRAJAPATI
High Court of Judicature at Allahabad
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